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Before Cissel, Seeherman and Qui nn, Adm nistrative
Trademar k Judges.

Opi nion by Quinn, Adm nistrative Trademark Judge:

An application has been filed by Styl eclick.comnc.
to register the mark E FASH ON for, as anended, “conputer
software for consumer use in shopping via a gl obal computer
network and conputer software for providing fashion, beauty
and shoppi ng advice” (in International Cass 9) and
“electronic retailing services via a global conputer

network featuring apparel, fashion, accessories, persona
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care itens, jewelry and cosnetics” (in International C ass
35).1

The Trademark Exam ning Attorney has refused
regi stration under Section 2(e)(1l) of the Trademark Act on
the ground that applicant’s mark, if used in connection
wi th applicant’s goods and/or services, would be nerely
descriptive of them

When the refusal was made final, applicant appeal ed.
Applicant and the Exam ning Attorney have filed briefs. An
oral hearing was not requested.

Applicant contends that while its mark “may have a
shade of descriptive neaning,” (brief, p. 4) the mark is,
at worst, only suggestive as applied to the goods and/ or
services. In this connection, applicant argues that when
the mark E FASHI ON i s considered as a whol e, thought and
del i beration are required to glean its significance in
relation to the goods and services. Applicant specifically
argues as foll ows:

First of all, one nust discern that “FE
connotes “electronic.” Next, one nust
ponder the question: \Wat is

“electronic fashion”? One would then
have to deduce that the phrase refers

! Application Serial No. 75/459,910, filed March 31, 1998, based
on applicant’s assertion of a bona fide intention to use the mark
in comrerce. The original application was filed in the name of
MonaCad, Inc. The records of the Assignnent Branch of the Ofice
reflect recordation of applicant’s change of name to

Styl eclick.comlnc.
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to the goods and/or services identified

by Applicant and not to fashions that

are, in sone sense, electronic or to

el ectronics that are fashionabl e.

(brief, p. 3)
Applicant critiques the Exam ning Attorney’s NEXI S evi dence
by pointing out that there is not a single use of “e-
fashion” or “e fashion”, and that the articles nerely
indicate that it is possible to purchase fashion products
on-line. In urging that the refusal be reversed, applicant
relies on several third-party registrations of marks issued
by the O fice which, in applicant’s view, are sinmlarly
constructed to applicant’s mark, that is, the letter “FE
followed by a word that is descriptive of the goods and/or
services.? Lastly, applicant urges that any doubt on the

i ssue of nere descriptiveness nust be resolved in its

favor.

2 Attached to applicant’s June 7, 1999 response are copi es of
several third-party registrations retrieved fromthe database of
the Ofice. Applicant’s appeal brief shows a list of these

regi strations. The list includes, however, additional third-
party registrations and applications, copies of which were not
tinely submtted. The Examining Attorney, in her brief, nmade no
comment what soever regarding the third-party registration

evi dence and applicant’s argunent relating thereto. See:
Trademark Trial and Appeal Board Manual of Procedure (TBMP),
§1207. 03.

To the extent that applicant tinmely submtted copies of third-
party registrations with its June 7, 1999 response, these
registrations are properly of record and have been consi dered.
The additional listings in applicant’s appeal brief, however,
have not been considered in reaching our decision. 1In re Duofold
Inc., 184 USPQ 638, 640 (TTAB 1974). Even if the evidence were
consi dered, the sane result would be reached in this appea
i nasmuch as the evidence is nerely cumrul ative in nature.
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The Exam ning Attorney nmaintains that the mark
i mredi ately describes a significant feature of the goods
and/ or services, nanely “that the applicant intends to
provi de fashion information and fashi on shoppi ng
electronically via software and retail websites.” (brief,
p. 3) In support of her refusal, the Exam ning Attorney
subm tted dictionary definitions of the prefix “e-" and the
word “fashion.” The Exami ning Attorney also relied upon
excerpts retrieved fromthe NEXI S dat abase whi ch show,
according to the Exam ning Attorney, that online retailing
featuring fashion is thriving and that, therefore,
prospective purchasers would view the term E FASH ON as
merely descriptive when encountered in that context. Also
of record are portions of applicant’s Wb page whi ch
i ndi cate that applicant provides “online fashion
consul tations” and “fashion reconmmendati ons.”

It is well settled that a termis considered to be
nmerely descriptive of goods and/or services, wthin the
meani ng of Section 2(e)(1) of the Trademark Act, if it
i mredi ately describes an ingredient, quality,
characteristic or feature thereof or if it directly conveys
information regarding the nature, function, purpose or use
of the goods and/or services. In re Abcor Devel oprment

Corp., 588 F.2d 811, 200 USPQ 215, 217-18 (CCPA 1978). It
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is not necessary that a termdescribe all of the properties
or functions of the goods and/or services in order for it
to be considered nerely descriptive thereof; rather, it is
sufficient if the termdescribes a significant attribute or
feature about them Moreover, whether a termis nerely
descriptive is determned not in the abstract, but in
relation to the goods and/or services for which
registration is sought, the context in which it is being
used on or in connection with those goods and/or services,
and the possible significance that the term would have to
t he average purchaser of the goods and/or services because
of the manner of its use. In re Bright-Crest, Ltd., 204
USPQ 591, 593 (TTAB 1979). Accordingly, whether consuners
coul d guess what the product and/or service is from
consideration of the mark alone is not the test. Inre
Anmerican Geetings Corp., 226 USPQ 365, 366 (TTAB 1985).
The dictionary evidence shows the prefix “e-" defined
as follows: “(Electronic-) The ‘e-dash’ prefix nmay be
attached to anything that has noved from paper to its
el ectronic alternative, such as e-mail, e-cash, etc.” The
Conmputer G ossary (8'" ed. 1998). An online resource shows,
in pertinent part, the letter “e” to be an abbreviation for
the term*®“electronic.” The Acronym Finder (1999). The

term“fashion” is defined as “the prevailing style (as in
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dress) during a particular tinme; a garnent in such a
style.” WMWebster Dictionary (1998).°3

Al so of record are several excerpts retrieved fromthe
NEXI S dat abase whi ch show, not surprisingly, that one can
access the Internet to buy clothing and/or to get
i nformation or advice regarding fashion. Wile there are
uses of the term*“online fashion,” the record does not
i ncl ude any third-party uses of the term*“e-fashion.”

In the present case, it is our viewthat, when used in
connection with applicant’s “conputer software for consuner
use in shopping via a global conmputer network and conputer
software for providing fashion, beauty and shoppi ng advi ce”
and “electronic retailing services via a gl obal computer
network featuring apparel, fashion, accessories, persona
care itens, jewelry and cosnetics,” the term E FASH ON
i mredi ately describes, w thout conjecture or specul ation, a
significant characteristic or feature of the goods and/or
services, nanely, that they involve retrieving fashion
i nformation and/ or shopping for fashions electronically via
software and retail websites on the Internet. To consuners

for applicant’s goods and/or services, there is nothing in

® This definition, retrieved froman on-line dictionary, was
properly made of record during the prosecution of the
application. C.: 1Inre Total Quality Goup Inc., 51 USPQd
1474, 1476 (TTAB 1999).
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the term E FASHI ON whi ch, in the context of such goods
and/ or services, would be anbi guous, incongruous or
susceptible to any other plausibl e nmeaning.

W have reviewed the nunmerous third-party
regi strations of record which issued on the Principal
Regi ster. The marks which are npst anal ogous to
applicant’s include the follow ng: E-STAWP for “postage
and mailing system conputer software”; E-TRAVEL for “travel
i nformati on services, nanely providing travel information
by neans of conputer data base”; E- MORTGAGE for
“conputerized | oan approval services, nanely, on-line
fi nanci ng and nortgage banki ng services wherein a borrower
submts an application for a nortgage | oan via a conputer
on-line service or a global conputer network”; E-FARES for
“providing conputerized travel information, nanely, airline
information retrieval services”; and E-1NSURE for
“providing insurance informati on concerning insurance
products and services.”

These registrations offer little help in naking a
determ nation of the nerits in this appeal. Wile uniform
treatment under the Trademark Act is an administrative
goal, our task in this appeal is to determ ne, based on the
record before us, whether applicant’s mark is nerely

descriptive. As often noted by the Board, each case nust
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be decided on its own nerits. W are not privy to the
records in the files of the cited registrations and,

nor eover, the determ nation of registrability of particular
mar ks by the Trademark Exam ning G oups cannot control the
result in another case involving a different mark for

di fferent goods and/or services.

Havi ng said the above, it certainly does appear that
the Ofice has in the past not always taken the sane
position with respect to marks of the nature of applicant’s
as the Exam ning Attorney urges in the present case.

O fice practice has resulted in inconsistent treatnent of

e-" prefix marks which are simlar in nature to
applicant’s. In trying to understand this situation, we
woul d nake the point that, with each passing day, the

I nternet becones nore pervasive in Arerican daily life.
Many | nternet words, such as “e-mail” and “e-commerce,”
have made their way into the general |anguage. See:
Continental Airlines Inc. v. United Air Lines Inc., 53
USPQ2d 1385 (TTAB 1999)[E-TICKET is generic for
conputeri zed reservation and ticketing of transportation
services]; and In re Putnam Publishing Co., 39 USPQ2d 2021
(TTAB 1996) [ FOOD & BEVERAGE ONLINE is nerely descriptive

when used in connection with a news and i nformati on service

updated daily for the food processing industry, contained
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in a database]. W note that nost of the third-party
registrations relied upon by applicant were issued in 1997-
1998, with a fewissuing in 1999.% Wile, by nost
standards, one to three years in the past woul d be viewed
as “recent,” a year or two is an eternity in “lnternet
time,” given the rapid advancenent of the Internet into

every facet of daily life (nost especially, e-mail). Only

“recently,” the Internet neaning of the “e-” prefix may

have been known only by those few who were then accessing
the Internet. W have no doubt that in the year 2000, the
meani ng of the “e-” prefix is comonly recogni zed and
understood by virtually everyone as a designation for the
Internet.®> See: In re COryonedical Sciences Inc., 32 USPQd
1377 (TTAB 1994) [ SMARTPROBE is nerely descriptive for

cryosurgi cal probes having electronic or m croprocessor

conponents due to neaning of “smart” as a conputer terni.

“ W also note that sone of the underlying applications were
filed two years or nore before the registration date. The |ag
time between the initial exam nation of the application and the
i ssuance of the registration may have contributed to this
situation.

®>In this connection, we anal ogi ze to another situation

i nfluenced by the proliferation of conputers. At one tine, the
O fice accepted “conputer prograns” as a sufficient
identification of goods in International dass 9. Over tine,
however, this identification was rendered indefinite “[dJue to
the proliferation of conputer prograns over recent years and the
degree of specialization that these prograns have.” Trademark
Manual of Exam ning Procedure, 8804.03(b). Now, any
identification of goods fo conputer prograns or conparabl e goods
“must be sufficiently specific to permt determnations with
respect to likelihood of confusion.”
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Cf. In re Packaging Specialists, Inc., 221 USPQ 917 (TTAB
1984)[the entity designation “INC.” in a trademark has no

source indication or distinguishing capacity].

In sum “e-,” when used as a prefix in the manner of
applicant’s mark, has the generally recogni zed neani ng of
“electronic” in terns of conputers and the Internet. Wen
this non-source-identifying prefix is coupled with the
descriptive word “fashion,” the mark E FASH QN, as a whol e,
is nerely descriptive for applicant’s goods and/ or
services. That applicant nmay be the first or only entity
using E FASHION is not dispositive. See: 1In re Central
Sprinkler Co., 49 USPQ2d 1194 (TTAB 1998).

The intent of Section 2(e)(1l) is to protect the
conpetitive needs of others, that is, “descriptive words
must be left free for public use.” In re Colonial Stores,
Inc., 394 F.2d 549, 157 USPQ 382, 383 (CCPA 1968). As the
Internet continues to grow, nerely descriptive “e-" prefix
ternms for Internet-rel ated goods and/or services nust be
kept available for conpetitive use by others.

In view of the above, we conclude that E FASH ON, if
used in connection with “conmputer software for consumer use
in shopping via a global conputer network and conputer

software for providing fashion, beauty and shoppi ng advi ce”

and “electronic retailing services via a gl obal computer

10
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network featuring apparel, fashion, accessories, persona
care itens, jewelry and cosnetics,” would be nerely
descriptive under Section 2(e)(1l) of the Trademark Act.

Decision: The refusal to register is affirnmed.

R F. Ci sse

E. J. Seeher man

T. J. Quinn

Adm ni strative TrademarKk
Judges, Trademark Tri al
and Appeal Board
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