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Ofice 115 (Tomas VI cek, Managi ng Attorney).

Bef ore Seehernman, Quinn and Chapman, Adm nistrative
Trademar k Judges.

Opi ni on by Chapman, Adm nistrative Trademark Judge:

An application has been filed by Professional Product
Research, Inc. to register on the Principal Register the
mar k TEA TREE FOR TCES for “fungal nedications, nanely,
creans, ointnents and sprays for foot care purposes
containing Tea Tree Q1" in International C ass S.E

Applicant included a disclainmer of the words “tea tree” in

its original application.

! Application Serial No. 75/461,701, filed April 3, 1998, in
whi ch applicant alleges a bona fide intention to use the mark in
comer ce.



Ser. No. 75/461701

Regi stration has been refused under Section 2(e)(1) of
the Trademark Act, 15 U. S.C. 81052(e)(1), on the basis that
the mark TEA TREE FOR TOES, when applied to the goods of
the applicant, is nmerely descriptive of them

Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, but an oral hearing
was not requested. W affirm

The Exam ning Attorney contends that the mark TEA TREE
FOR TCES is nerely a conbination of the descriptive words
“tea tree” referring to “tea tree oil,” which is an
ingredient in applicant’s fungal nedications, and “for
toes” which identifies the body part on which applicant’s
goods are to be applied; that these ordinary descriptive
terms convey an inmediate idea to potential purchasers that
applicant’s goods consist of a fungal nedication which has
“tea tree oil” as an ingredient and it is for the toes and
t he foot.

In support of the refusal to register, the Exam ning
Attorney submtted (i) several excerpts froma Nexis search
to establish that tea tree oil is applied to toes to treat
fungal conditions; and (ii) several third-party
regi strations containing disclainmers of words in marks

whi ch identify the body parts for which the goods (rel ating
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to nedication or treatnent) were intended (e.g., “hand(s),”
“foot” or “feet,” and “skin”).

A few exanpl es of the excerpted Nexis stories
submtted by the Exam ning Attorney are reproduced bel ow
(enphasi s added):

(1) Headline: This Just In, Wat’'s New?
Tea Tree for toes and feet, Tea
tree oil may not be advertised
during the evening news, but it is
a hot-selling renedy, according to
its pronoters, “Sarasota Heral d-
Tribune,” May 3, 1999;

(2) Headline: How to keep your feet
wel | - heel ed, Avoid sharing towels
W th people, as warm nvoist areas
are ideal for the spread of
infections. Apply tea tree oi
between the toes to treat and
prevent athlete’ s foot, “The
A oucester Ctizen,” July 21, 1999;
and

(3) Headline: Indian sumer; Ayurvedic
renedi es for summertine ail nents,
Tea Tree Ol: The first solution to
this annoying problemis to clean
the feet wth tea tree oil. Rub
this natural antiseptic oil between
your toes with a cotton swab,
“Natural Health,” May 15, 1998.

Applicant argues that its mark is suggestive and not
nerely descriptive because (i) “tea tree is not one of the
i ngredients” of applicant’s product, rather applicant’s
product is “tea tree oil in solution,” but it is not tea

tree branches, |eaves, bark, roots, etc., and (ii)
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applicant’s product can be used “all over the body,” not
just on the feet; that in this case the conbination of
descriptive ternms “creates a uni que conmercial inpression”
(brief, pp. 2-4); and that there are threeﬂtrﬂrd-party
regi strations which include the words ‘ TEA TREE in the
mark and are for goods which include tea tree oil, but are
regi stered on the Principal Register. Further, applicant
argues that the mark is suggestive of or “brings to mnd
sandal s or shoes nmade of tea tree wood, toe cushions,

pl asters or bandages made of tea tree | eaves, socks woven
fromparts of a tea tree, jewelry to adorn the foot, such
as rings, could be nade of a part of a tea tree or a foot
or nail brush nade of tea tree.” (Brief, p. 3.)

The test for determ ning whether a mark is nerely
descriptive is whether the termimedi ately conveys
informati on concerning a quality, characteristic, function,
ingredient, attribute or feature of the product or service
in connection with which it is used, or intended to be
used. See In re Abcor Devel opnent Corp., 588 F.2d 811, 200

USPQ 215 (CCPA 1978); and In re Bright-Crest, Ltd., 204

2Inits brief on appeal applicant included a reference to a
fourth registration. Despite the untineliness thereof under
Tradenmark Rule 2.142(d), and the inproper nmere |listing of sane
[see In re Duofold, Inc., 184 USPQ 638 (TTAB 1974)], the

Exam ning Attorney stated that she did not object thereto. Thus,
we have considered all four third-party registrations, discussed
i nfra.
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USPQ 591 (TTAB 1979). Further, it is well-established that
the determ nation of nere descriptiveness nust be nade not
in the abstract or on the basis of guesswork, but in
relation to the goods or services for which registration is
sought, the context in which the termor phrase is being
used on or in connection with those goods or services, and
the inmpact that it is likely to nake on the average
purchaser of such goods or services. See Inre
Consolidated Ci gar Co., 35 USP@@d 1290 (TTAB 1995); and In
re Pennzoil Products Co., 20 USPQRd 1753 (TTAB 1991). The
guestion is not whether soneone presented with only the
mar k coul d guess what the goods are. Rather, the question
i s whet her sonmeone who knows what the goods are w ||
understand the mark to convey informati on about them See
In re Hone Buil ders Association of Geenville, 18 USPQ@Qd
1313 (TTAB 1990).

In the present case, we agree with the Exam ning
Attorney that TEA TREE FOR TOES is nerely descriptive of
fungal nedications containing tea tree oil for foot care.
The ordi nary, commonly understood neani ngs of the words
“tea tree” and “for toes,” conbined in the mark TEA TREE
FOR TOES, and used in the context of applicant’s goods,

i mredi ately i nform prospective purchasers that applicant’s

fungal nedication is intended as a product for the
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treatnent of conditions of a person’s feet, and
specifically the toes. The mark nanes an ingredient in
applicant’s product and the part of the body that the goods
are intended to be used on. Thus, the mark TEA TREE FOR
TCES provides straight-forward i nformati on about the goods.

Applicant’s argunment that the purchasing public would
t hi nk of ot her possible neanings (e.g., jewelry, sandals,
or other products which m ght have been nmade froma tea
tree) would require considering the mark in a vacuum
These neanings would clearly not cone to mi nd when the mark
is viewed in connection with fungal nedication. Thus, in
the context of applicant’s goods (“fungal nedications,
nanmel y, creans, ointnments and sprays for foot care purposes
containing Tea Tree O 1”), the mark nerely describes the
goods to the purchasing public.

Applicant’s mark is not incongruous, creates no double
nmeani ng, takes no imagi nation or thought as to neaning, and
does not create a commercial inpression or neani ng which
relates to anything except an ingredient of the goods and a

part of the foot.EI

3 The case now before us is distinguishable fromcases that

i nvol ve nmarks which are suggestive of a desired result of the use
of the goods such as, In re Nalco Chem cal Conpany, 228 USPQ 972
(TTAB 1986) (VERI-CLEAN held not nerely descriptive when used on
anti-fouling additives for use in refineries), and the cases
cited therein, including In re Pennwalt Corporation, 173 USPQ 317
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Appl icant’s argunment regarding four third-party
registrations, all for marks which include the words “TEA
TREE,” is not persuasive. Those registrations include
words or el enments which were considered not to be nmerely
descriptive, as a result of which the registrations were
issued with a disclainmer of “TEA TREE.” In the present
case, however, the mark as a whole, including all of the
el enents, is nmerely descriptive.

Decision: The refusal to register under Section

2(e) (1) is affirned.

(TTAB 1972) (DRI -FOOT held not nerely descriptive when used on
anti - perspirant deodorant for feet).



