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Bef ore Ci ssel, Hohein and Chapnan, Adm nistrative Tradenmark
Judges.

Opi ni on by Hohei n, Adm nistrative Tradenark Judge:

Agdata, Inc. has filed an application to register the
mar k " MEDDATA" for "providing an on-line database in the field
of managed heal th care insurance coverage, nanely, providing on-
line referrals and data nanagenent services for use by office
adm nistrative staff for submtting referrals on-line to
speci alists and i nsurance providers in conpliance with the
referral and authorization rules and regul ati ons of the

I nsurance conpani es' managed care plans" in International C ass
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35 and "providing an on-line database in the field of nanaged
heal th care insurance coverage, nanely, providing insurance plan
information including on-line eligibility verification for
i nsurance plans, deriving historical reports, obtaining feedback
on patients' care, and Medicare and Medicaid referral tracking”
in International dass 36.1

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C. 81052(d), on the ground
that applicant's mark, when used in connection with its
services, so resenbles the nmark "MEDDATA," which is registered

for, inter alia, "providing personal and nedical information to

nmedi cal professionals in energency situations” in International
Class 42,2 as to be likely to cause confusion, nistake or

deception.?®

! Ser. No. 75/567,010, filed on CQctober 7, 1998, which is based on an
all egation of a bona fide intention to use the mark i n conmerce.

2 Reg. No. 2,057,098, issued on April 29, 1997, which sets forth a date
of first use anywhere and first use in comrerce of January 13, 1993.

Al t hough such registration also covers "identification cards

contai ning m croprocessed images with information pertaining to
personal and nedical profiles, information essential for the care of
the individual, and information regarding notification of appropriate
persons in case of energency"” in International Cass 9 and
"cooperative advertising and marketing" services in Internationa

Class 35, the final refusal is considered to be limted to the
services in International dass 42, as set forth above, since neither
the final refusal nor the Exam ning Attorney's brief argues that there
is a likelihood of confusion as to any of the other goods and services
listed in the cited registration.

® Wile, initially, registration was al so refused under Section 2(d) on
the basis of two other registrations, owned by different registrants,
for the mark "MEDATA" for "nmedi cal cost control services--nanely,
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Appl i cant has appeal ed. Briefs have been filed, but
an oral hearing was not requested. W reverse the refusal to
register.

The determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a
l'i keli hood of confusion. Inre E. |. du Pont de Nemours & Co.,
476 F.2d 1357, 177 USPQ 563, 568 (CCPA 1973). Here, inasnuch as
the respective marks are identical, the primary focus of our
inquiry is accordingly on the simlarities and dissimlarities
in the respective services, although other factors, including
pur chaser sophistication and the highly suggestive nature of the
marks also play a role in our determ nation of the issue of
l'i kel i hood of confusion.

The Exami ning Attorney, citing Antor, Inc. v. Antor
| ndustries, Inc., 210 USPQ 70 (TTAB 1981) as a "controlling

case," argues that "since applicant's and registrant's marks are

recordi ng, assessing and evaluating billing information" (Reg. No.
1,287,180, issued on July 24, 1978 and setting forth a date of first
use anywhere of July 10, 1975 and a date of first use in conmerce of
July 28, 1975; conbined affidavit 888 and 15) and the mark "MED-I -
DATA" for "computer prograns for use in analyzing and storing data in
the health care field, including patient and enpl oyee records and
nmedi cal adm nistrative information" (Reg. No. 1,723,312, issued
pursuant to ownership of a foreign registration on Cctober 13, 1992
and | ater canceled for failure to file the required 88 affidavit),
such refusals, along with a refusal under Section 2(e)(1) of the
Trademark Act, 15 U S.C. 81052(e)(1), on the ground of nere

descri ptiveness, were subsequently withdrawn in the final Ofice
Acti on.
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identical, the relationship between applicant's services ... and
the registrant's services ... need not be as close to support a
finding of |ikelihood of confusion ...." In this case, the

Exami ning Attorney contends that the respective services, rather
than being conpletely different as asserted by applicant in its
brief, are sufficiently "related in that they both concern
provi di ng personal and nedical information for the determ nation
of the proper healthcare services to be adnministered."* The
Exam ning Attorney insists, in this regard, that the record
i ncl udes "numerous [use-based third-party] registrations
submtted by the prior exam ning attorney which clearly indicate
that the services at issue emanate froma single source” and
thus "[i]t is clear that the public has been exposed to the
notion that providing health and nedical information and
provi di ng a dat abase contai ning nedical histories for referra
pur poses are marketed under the sane nane."

Specifically, the Exam ning Attorney maintains in

Iight of the record that:

* Al'though the Examining Attorney, in her brief, goes so far as to
argue that, "[s]ince the identification of the registrant's ..
services is very broad, it is presuned that the regi stration
enconpasses all ... services of the type described, including those in
the applicant's nore specific identification,”™ we fail to see how
registrant's services of "providing personal and nedical information
to medi cal professionals in energency situations” can reasonably be
said to enconpass applicant's services of variously "providing an on-
line database in the field of nanaged health care insurance coverage
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As evidenced, it is commobn that the
personal and nedical information provided by
Regi strant may include insurance plan
coverage and eligibility information,
patient referral information, and reasons
for doctor referral, all information needed
by nedi cal personnel to performtransactions
concerning patients in energency and non-
energency situations. Furthernore,
eligibility for many i nsurance plans depends
on the health of the patient and persona
and nedi cal information nmust be submtted to
i nsurance conpanies in order for insurance
conpani es to determ ne whether an individual
shoul d be covered, or if eligible to be
covered, to whomthe individual should be
al l owed to seek nedical services from
As a result, potential purchasers would be
likely to assune, upon seeing applicant's
services sold under a mark identical to that
of the registrant, that they originated from
a comon source.

In addition, the Exam ning Attorney maintains that confusion is
i kel y because:

The services at issue are within a
natural field of expansion of each other.
The nunerous third-party registrations nade
of record all clearly indicate that services
of providing health care provider referral
services and insurance plan information
services, as well as services of providing
personal and nedical information to nedical
prof essionals, are services that are within
a natural field of expansion of each other
and are services sold under the sane mark by
one single source. This evidence al so
clearly denonstrates that the services
identified in the registrations travel in
t he same channels of trade to the sane
consuners.

G ven the identical nature of the marks
at issue, the denonstrated relationship
bet ween the services is nore than adequate
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to create |ikelihood of confusion in the
m nd of the potential purchaser.

Applicant, on the other hand, contends that confusion
is not likely from contenporaneous use of the identical mark
" MEDDATA" because its services "are specifically different than
and nonconpetitive with" the registrant's services, stressing
that the latter involve "providing personal and nedica
information to nedical professionals in enmergency situations
(enmphasi s added)." While acknow edgi ng that "both parties
provi de services in the sanme broad health care field," applicant
mai ntains that its various services of "providing an on-1line
database in the field of managed health care insurance coverage,
nanmely, providing on-line referrals and data nmanagenent services
for use by office adm nistrative staff for submtting referrals
on-line to specialists and i nsurance providers in conpliance
with the referral and authorization rules and regul ati ons of the
i nsurance conpani es' managed care plans" and "providi ng
i nsurance plan information including on-line eligibility
verification for insurance plans, deriving historical reports,
obt ai ni ng feedback on patients' care, and Medicare and Medicaid
referral tracking," are services which "are directed to office
adm nistrative staff in non-energency situations.” 1In
consequence thereof, applicant insists that its services "are

provi ded t hrough different channels of trade and have nothing in
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common with registrant's services." 1|In essence, applicant
contends that its services sinply "provide an on-line referral
managenent dat abase which replaces the current manual process
for submtting referrals in conpliance with the rules and
regul ati ons of managed care insurance providers."

Applicant al so enphasizes the fact that "the
sophi stication of the class of prospective purchasers of the
subj ect services is a critical factor which weighs against a
I'i kel i hood of confusion,” noting that because the typical
purchasers for its services "are office adm nistrators for
primary care practices," such personnel "are trained and
sophi sti cated buyers who clearly understand the differences
bet ween the [respective] services" and thus would not be |ikely
to confuse the source of registrant's services of providing
personal and nedical information to nedical professionals in
energency situations with applicant's "on-line referra
managenent dat abase [services] (enphasis added)" and vice versa.
Furt hernore, while acknow edgi ng that "past registrations do
not, in and of thenselves, bind the Board to follow a sim|ar

course of action,"” applicant argues that it is still the case
that "the |large nunber of prior registrations including the term
"Med' for goods/services in the health care industry and the

existing registrations for [the marks] MEDATA, MeD-1-DATA and

MEDDATA suggest that consuners are not |likely to be confused.™
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In particular, applicant reiterates that its services "are
conpletely different fromthe services provided under the
[cited] registrant's mark" and that the mark which applicant
seeks to register "is no nore likely to be confused with [the
mark which is the subject of] any of the existing
registrations,” including the cited registration, "than such
marks are likely to be confused with one another." Applicant
concl udes, therefore, that there is no |ikelihood of confusion.?
Upon consi deration of the argunents presented and a
review of the evidentiary record, we agree with applicant that a
i kel i hood of confusion has not been shown. It is well settled,
of course, that services or goods need not be identical or even
conpetitive in nature in order to support a finding of
i kelihood of confusion. Instead, it is sufficient that the
services or goods are related in some manner and/or that the
ci rcunst ances surrounding their marketing are such that they
woul d be likely to be encountered by the sanme persons under

situations that woul d give rise, because of the marks enpl oyed

in connection therewith, to the m staken belief that they

> Al though applicant also asserts that it "selected the mark [it seeks
to register] in good faith and with no intent to deceive registrant or
benefit fromits reputation,” there sinply is no evidence in the
record, such as an affidavit or declaration froman officer of
applicant having first-hand know edge of applicant's intent in
choosing its mark, to support applicant's assertions. Accordingly,
applicant's contention regarding its asserted good faith adoption of
its mark will not be given further consideration.
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originate fromor are in some way associated with the sane
entity or provider. See, e.g., Mnsanto Co. v. Enviro-Chem
Corp., 199 USPQ 590, 595-96 (TTAB 1978) and In re International
Tel ephone & Tel egraph Corp., 197 USPQ 910, 911 (TTAB 1978). One
way, in particular, of denonstrating such a close relationship
is by making of record copies of use-based third-party

regi strations of marks which, in each instance, are registered
for the respective services or goods at issue. Wile such
third-party registrations are admttedly not evidence that the
different marks shown therein are in use or that the public is
famliar wwth them they neverthel ess have sone probative val ue
to the extent that they serve to suggest that the services or
goods listed therein are of the kinds which may emanate froma
single source. See, e.g., Inre A bert Trostel & Sons Co., 29
UsP2d 1783, 1785-86 (TTAB 1993) and In re Miucky Duck Mistard
Co. Inc., 6 USPQ2d 1467, 1470 (TTAB 1988) at n. 6.

Contrary to the Exam ning Attorney's position, we find
that the record in the present case does not contain "nunerous"
use-based third-party registrations which "clearly indicate that
the services at issue emanate froma single source,” such that
an inference could therefore reasonably be drawn that the
rel evant public has been exposed to encountering, under the sane
mar k, services of the kinds which applicant intends to provide

and services of the type provided by the cited registrant. O
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the many third-party registrations in the record, at best only
three of those which are based on use of the subject marks in
commerce even arguably cover both applicant's services and those
of the cited registrant.® This nmeager evidence is sinply

i nadequate to establish that applicant's services of "providing
an on-line database in the field of managed health care

i nsurance coverage, nanely, providing on-line referrals and data
managenent services for use by office admnistrative staff for
submtting referrals on-line to specialists and insurance
providers in conpliance with the referral and authorization

rul es and regul ati ons of the insurance conpani es’ nmanaged care
pl ans” and "providing i nsurance plan information including on-
line eligibility verification for insurance plans, deriving

hi storical reports, obtaining feedback on patients' care, and
Medi care and Medicaid referral tracking" are sufficiently

related to the cited registrant's services of "providing

® One registration sets forth, on the one hand, "on-line conputer
servi ces--nanely, providing transaction services to consumners,

provi ders, administrators and other participants in the healthcare

i ndustry via an on-line conputer network, nanely, insurance
eligibility and verification" and "on-line conputer services--nanely,
providing on-line nedical information and on-line nedical journals and
nmedi cal reference databases to consuners, providers, admnistrators
and ot her participants in the healthcare industry," on the other;
anot her registration specifies both "health i nsurance adm ni stration”
and "providing informati on regarding nmedi cal information, health care
informati on and health care insurance information via a conputer

dat abase,” while a third registration rather anbiguously lists, in
addition to "providing access to various conputer data bases for the
pur pose of identifying insurance eligibility, insurance pre-

aut hori zation and referrals,” such "network activities" as "nedical

10
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personal and nedical information to medical professionals in
energency situations"” as to be likely, when rendered under the
i dentical mark "MEDDATA," to cause confusion, m stake or
decepti on.

| nstead, the respective services are on their face
specifically different, with applicant's services essentially
constituting an on-line database directed to adm nistrative
office staff of primary care practitioners for routine handling
of patient referrals and various insurance information in the
field of managed health care insurance coverage, while the cited
registrant's services are focused on providi ng personal and
nmedi cal information in enmergency situations to nedical
prof essionals, which typically would include doctors, nurses and
nmedi cal technicians rather than admnistrative office staffers.
Thus, it is clear that the respective services are provided to
different classes of users and there is nothing in the record
whi ch supports the Exam ning Attorney's contention that such
services are within the natural zone of expansion of each other.
It is also plain that the respective services would be purchased
only after careful eval uation.

Mor eover, while notably neither applicant nor the

Exam ning Attorney has even offered to speculate as to the

| aboratory order entry and resulting, pharmacy data base queries and
ot her information nmedi cal information exchange."

11
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actual class or classes of potential purchasers for the cited
registrant's services, it is plain that if, in any event, such
custoners were the sane as the office admnistrators for primry
health care practitioners, which are the buyers of applicant's
servi ces, they nonethel ess constitute know edgeable, well

trai ned and sophisticated consunmers who would be well versed in
both health insurance requi renents and personal nedica

i nformation systens and thus would be discrimnating in their
sel ections of providers of the services at issue. Such

pur chasers, given the obvious inportance of health insurance
information to patient referral eligibility and the critical

nat ure of energency patient medical care data, would necessarily
exerci se a high degree of care and deliberation in their

sel ection of providers of the respective services.

Furthernore, even though applicant's and the cited
registrant's services are offered under the identical mark
"IVEDDATA," it is manifest that such a mark is highly suggestive
of any kind of services involving the provision of nedical
information and, thus, is a weak mark which is entitled to only
a narrow scope of protection. Evidence thereof is shown by the
fact that, at one tinme, the "MEDDATA' mark of the cited
regi stration regi stered over and coexisted on the register with
both a third-party registration for basically the same nark,

"MEDATA, " for "nmedical cost control services--nanely, recording,

12
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assessing and evaluating billing information” and a third-party
registration for the substantially simlar mark "MED |- DATA" for
"conputer progranms for use in analyzing and storing data in the
health care field, including patient and enpl oyee records and
medi cal administrative information.” W consequently are
constrained to agree with applicant that, if such third-party
regi strations could coexist with the cited registration, then
applicant's highly suggestive "MEDDATA" mark for its various on-
| i ne dat abase services in the field of nanaged health care
coverage shoul d al so be regi stered i nasmuch as confusion wth
the cited registrant's identical, and |ikew se weak, "MEDDATA"
mark, for its specifically different services of providing
personal and nedical information to nmedical professions in
energency situations, is not likely to occur.

Finally, while we acknow edge that, as argued by the
Exam ning Attorney, a patient's health care insurance
customarily plays a major role in the level of treatnent,
i ncludi ng doctor referrals, available for elective or other non-
enmergency nedical situations, it is not so clear that such
i nsurance coverage |likew se dictates, at least initially, the
degree of care in circunstances constituting nedical
energencies. Therefore, although there m ght be a possibility
of confusion fromthe contenporaneous use of the mark " MEDDATA"

in connection with both applicant's services and those of the

13
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cited registrant, in light of the specific differences in the
respective services, the sophistication of the purchasers and
users of such services, and the high degree of suggestiveness
inherent in the mark "MEDDTA, " we conclude that confusion as to
source or sponsorship is not likely. As our principal review ng
court has cautioned in this regard:

We are not concerned with nere theoretica

possi bilities of confusion, deception, or

m stake or with de mnims situations but

with the practicalities of the comrercia

world, with which the trademark | aws deal
El ectronic Design & Sales, Inc. v. Electronic Data Systens
Corp., 954 F.2d 713, 21 USPQ2d 1388, 1391 (Fed. Cir. 1992),
guoting fromWtco Chemcal Co., Inc. v. Witfield Chem cal Co.
Inc., 418 F.2d 1403, 164 USPQ 43, 44-45 (CCPA 1969).

Deci sion: The refusal under Section 2(d) is reversed.

Cissel, Admnistrative Trademark Judge, D ssenting:

| respectfully dissent. | would affirmthe refusal to

regi ster because the |ikelihood of confusion has been

14
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established by the Exami ning Attorney in this case. She has net
her burden of showi ng that the services set forth in the
application are comrercially related to those specified in the
cited registration in such a way that the use of these identical
mar ks in connection with both services would be likely to | ead
purchasers to conclude, m stakenly, that they are provided by a
single entity.

Contrary to the mgjority, | find several of the third-
party registrations made of record by the Exam ning Attorney to
be persuasive evidence in establishing that the services with
whi ch applicant intends to use the mark it seeks to register
(including providing an on-1ine database in the field of health
care insurance coverage for use by admnistrative staff in
connection with subm ssion of referrals to specialists and
i nsurance providers; providing insurance plan information
including eligibility verification for insurance plans; and
deriving historical reports) are related to the services set
forth in the cited registration (which include providing
personal and nedical information to nedical professionals in
energency situations).

| agree with the magjority that one way of
denonstrating that services are commercially related such that
the use of simlar marks in connection with themis likely to

cause confusion is to nmake of record third-party registrations

15
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showi ng marks registered for both services at issue. Citing In
re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB
1993), the majority noted that while not evidence that the marks
therein are in use or that the public is famliar with them
such registrations do serve to suggest that the services
specified therein are of the kinds which may emanate from a
single source. Wereas the nmajority went on to characterize the
third-party registrations made of record by the Exam ning
Attorney in the case at hand as "neager"” and "i nadequate" to
establish that applicant’s services are sufficiently related to
the services in the cited registration, however, | find those
regi strations to be persuasive evidence that these services are
rel at ed.

For exanple, the three registrations referred to in
footnote 6 of the majority opinion appear to be Registration No.
2,394,818, which lists, on the one hand, "on-line conputer
servi ces--nanely, providing transaction services to ..
adm ni strators and other participants in the healthcare industry
via on on-line conputer network, namely, insurance eligibility
and verification," and on the other, "on-line conputer services-
-nanely, providing on-line nedical information ...";

Regi stration No. 2,078,573, which lists both "health insurance
adm ni stration" and "providing information regardi ng nedi cal

information ... health care insurance information via a conputer

16
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dat abase"; and Registration No. 2,182,660, listing both
"providing access to various conmputer databases for the purposes
of identifying insurance eligibility ... [and] referrals,"” as
wel | as "nedical information exchange."

These registrations are a sufficient basis upon which
to reach the conclusion that if the identical trademark were
used in connection wth providing nedical information by nmeans
of a conputer database and providing insurance eligibility
information by neans of a conputer database, users of these
servi ces woul d have reason to assune that a single entity is
responsi ble for both services. It is reasonable to assune that
a hospital or an energency care facility, for exanple, would
need to access a conputer database in order to verify that it
woul d be conpensated for nedical services that were about to be
rendered to a patient, as well as to find out the details of
such a patient’s nedical history in order to treat properly the
enmergency condition wi thout running afoul of pre-existing
conditions that the patient’s nmedical history would reveal.

That the nedical information mght be accessed by a different
enpl oyee of the nedical facility than the person who woul d

review the database to determ ne insurance eligibility is not
significant. Both such individuals would be working together
for the sanme business entity with the sane objective, getting

t he energency patient authorized nedical treatnent, and their

17
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recommendati ons to purchase the access to the databases they
need are likely to be nade to the sanme individual in the
organi zati on who handl es purchasi ng such products. The patient
woul d only be utilizing a single trade channel in obtaining
t hese kinds of services.

The majority makes the point that the services
i nvol ved herein woul d be bought only after careful consideration
by discrimnating purchasers, and that the record shows that the
field is crowded with marks which are simlarly suggestive of
t hese types of services. Wile acknow edging that this is so,
am nonet hel ess constrained to point out that applicant intends
to use the very sane mark that the owner of the cited
regi stration has already used and regi stered, and, as noted
above, the services with which applicant intends to use it are
commercially related to those specified in the cited
regi stration. Under these circunstances, confusion would
clearly be Iikely.

Accordingly, | would affirmthe refusal to register

under Section 2(d) of the Act.
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