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Qpi nion by Drost, Adm nistrative Trademark Judge:

Henry Conpany (applicant) has filed an application to
regi ster the mark FLASHVASTER for goods ultinmately
identified as “asphalt-based roofing mastic for sealing
fl ashing and patching roofs” in International C ass 19.EI
The Exam ning Attorney has refused to register the mark

under Section 2(d) because of the registration of the mark

! Serial No. 75/578,506 filed on October 28, 1998, claim ng a
date of first use and date of first use in comerce since July
31, 1988.
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MASTER FLASH for “non-netallic roof flashing including a
netal sheet portion” in International Cass 19.9] Both
applicant’s and registrant’s marks are depicted in a typed
dr awi ng.

After the Exam ning Attorney made the refusal final,
this appeal followed. Both applicant and the Exam ning
Attorney filed briefs. An oral hearing was not requested.

The Exam ning Attorney’s position is that the marks of
the parties, FLASHVASTER and MASTER FLASH, are highly
simlar, with applicant’s mark being essentially a
transposition of the registrant’s mark. The Exam ni ng
Attorney determned that this transposition did little to
alter the commercial inpression. As to the goods, the
Exam ning Attorney found themto be rel ated.

The registrant’s goods are non-netal lic roof flashing

including a netal sheet portion. The flashing itself

is not nmade of nmetal, but merely contains a netal
sheet. Applicant’s goods are mastic that are intended
to be used with flashing. Thus applicant’s goods are
conplementary to the registrant’s goods and are
therefore in the sane channels of trade. O fice

Action dated March 23, 2000, p. 2.

Finding that the marks were highly simlar and the

goods were related, the Exam ning Attorney refused to

2 Regi stration No. 1,497,753, issued July 26, 1988. A Section 8
affidavit has been accepted. The word “flash’ is disclained.
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register applicant’s mark for the goods identified inits
application.

Applicant responded to this refusal to register by
arguing that the goods are not related. Applicant
mai ntains that the identification of goods in the
registration is inconsistent and m sleading. In addition,
with its Appeal Brief applicant submitted printouts from
its website and registrant’s vvebsite.EI Because appli cant
believes it is fanmous for asphalt-based products for
products such as roof sealing and driveway coatings, it
argues that purchasers would not expect it to be marketing
a nmetal product, such as a roof flashing. In addition,
applicant submts that the marks have different
connotations. Finally, applicant clains ownership of a
registration for the mark FLASHVASTI C for non-netallic
buil ding materials and ot her goods.EI Because t he MASTER
FLASH mark did not prevent the registration of applicant’s
clainmed registration, applicant argues that this supports
its position that there is no likelihood of confusion in

this case.

® The Exanmining Attorney did not object to, and in fact

di scussed, this evidence on the merits. Therefore, we wll
consider this evidence to be of record.

* Registration No. 2,050, 456.



Ser. No. 75/578, 506

After considering the argunents and evi dence of the
applicant and the Exam ning Attorney, the Exam ning
Attorney’s refusal to register the mark FLASHVASTER f or
asphal t-based roofing nmastic for sealing flashing and
pat chi ng roofs, because it is confusingly simlar to the
mar k MASTER FLASH for non-netallic roof flashing including
a netallic sheet portion under Section 2(d), is affirmed.

In a case involving a refusal under Section 2(d), we
anal yze the facts as they relate to the relevant factors

set out inInre E. |. du Pont de Nenpburs & Co., 476 F.2d

1357, 1361, 177 USPQ 563, 567 (CCPA 1973). In considering
the evidence of record on these factors, we nust keep in
mnd that “[t]he fundanmental inquiry mandated by 8§ 2(d)
goes to the cunulative effect of differences in the
essential characteristics of the goods and differences in

the marks.” Federated Foods, Inc. v. Fort Howard Paper

Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).

The first question we address is whether applicant’s
and registrant’s marks, when conpared in their entireties,
are simlar in sound, appearance or neani ng such that they
create a simlar overall conmercial inpressions. The test
is not whether the marks can be distinguished in a side-by-

si de conparison, but whether they are sufficiently simlar
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in their overall conmercial inpression so that confusion as
to the source of the goods marketed under the respective
marks is likely to result. 1In this analysis, “there is

not hing i nproper in stating that, for rational reasons,
nore or | ess weight has been given to a particular feature
of the mark, provided [that] the ultimte conclusion rests
on consideration of the marks in their entireties.” 1Inre

National Data Corp., 753 F.2d 1056, 224 USPQ 749, 751 (Fed.

Cr. 1985).

Regarding the marks, we find that they are very
simlar. In fact, the only differences between the mark
FLASHVASTER and MASTER FLASH is the fact that the words are
transposed and applicant’s mark does not have a space
between the words. Wiile the transposition of words may
create a different conmercial inpression, that is not the
case here. \While applicant argues that “master” is used as
a verb in one mark and an adjective in another mark, it is
unlikely that prospective purchasers will make such a fine
distinction. Both marks contain the [audatory term
“master” and the highly descriptive term*“flash.”

Regardl ess of the order of the words, they create the sane

i npression. Conpare In re Akzona Inc., 219 USPQ 94 (TTAB

1983) (SILKY TOUCH creates a different commerci al

i npression than TOUCH O SILK) with In re Nati onw de
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I ndustries Inc., 6 USPQR2d 1882 (TTAB 1988) (Marks RUST

BUSTER and BUST RUST did not create distinctly different
comerci al i npressions).

Next, we nust determ ne whether the goods are rel ated.
To determ ne whether the goods are related, we | ook to the
identification of goods in the application and

registration. 1In re Dixie Restaurants, 105 F.3d 1405, 41

USPQR2d 1531, 1534 (Fed. Cir. 1997); Canadi an I nperial Bank

of Commerce v. Wells Fargo Bank, 811 F.2d 1490, 1493, 1

UsP2d 1813, 1815 (Fed. Cir. 1987); Paula Payne Products v.

Johnson Publishing Co., 473 F.2d 901, 177 USPQ 76, 77 (CCPA

1973). Wiile applicant has submtted evidence of how
registrant is currently marketing its goods, this does not
limt the identification of goods in the registration.

Both applicant’s and registrant’s goods are roofing
products. Applicant’s product is a mastic for sealing roof
flashing, and registrant’s product is a non-netallic roof
flashing. They would be sold through the same channel s of
trade to the sane purchasers. W agree wth the Exam ning
Attorney that the goods are clearly conpl enentary.
Purchasers famliar with registrant’s product are likely to
believe that applicant’s product sold under a very simlar

mark conmes fromthe same source.
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VWi | e applicant argues that purchasers woul d not
expect that it is marketing a netal product such as a roof
flashing, even if this were true, this is not the conplete
test. The question is also whether purchasers famliar
with registrant’s mark would likely believe that it is the
source of FLASHVASTER asphal t-based roofing mastic for
sealing flashing and patching roofs. Since we hold that
this is likely, we affirmthe Exam ning Attorney’ s refusa
to register.

Applicant’s final point is that it owns a registration
for the mark FLASHVASTIC for non-netallic building
materials. The registration of a different mark for
di fferent goods does not indicate that there would not be a
| i kel i hood of confusion in the present case. This
registration is not a sinple transposition of words. It
i nvol ves different words, which does not create the
i dentical comrercial inpression as applicant’s present
mark. The registration of this mark does not nean that
confusion would not be |ikely when applicant takes
registrant’s identical mark and sinply transposes the words
wi t hout a space.

Decision: The refusal to register is affirmed.



