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Robert H. Earp, |1l of Benesch, Friedl ander, Coplan & Aronoff for

: I
Eastgate Health Care Center, Inc.

Rebecca A. Smith, Trademark Exam ning Attorney, Law Ofice 110
(Chris A F. Pedersen, Managi ng Attorney).

Before Hohein, Hairston and Drost, Adm nistrative Trademark
Judges.

Opi nion by Hohein, Adm nistrative Trademark Judge:

Eastgate Health Care Center, Inc. has filed an
application to register the mark "DAYSPRI NG' for "providing
heal t h care managenent services; nanely, a professional nursing
facility."H

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U.S.C. 8§1052(d), on the ground that
applicant's mark, when applied to its services, so resenbles the

foll owi ng marks, which are owned by the sane registrant, as to be

' Ser. No. 75/584,372, filed on Novenber 6, 1998, which alleges dates
of first use of Novenmber 1997.
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| i kely to cause confusion, mstake or deception: (1) the mark
"DAYSPRING " which is registered for the "rehabilitation of
former adol escent drug addicts";E]and (2) the mark "DAYSPRI NG'

and design, as reproduced bel ow,

DAYSPRING

which is registered for "adult and adol escent al cohol and
chem cal dependency rehabilitation services."E:|

Appl i cant has appealed. Briefs have been filed, but an
oral hearing was not requested. W affirmthe refusal to
register.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a likelihood
of confusion. Inre E. |I. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563, 568 (CCPA 1973). However, as indicated in
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098,
192 USPQ 24, 29 (CCPA 1976), "in any likelihood of confusion

anal ysis[,] two key considerations are the simlarity of the

z Reg. No. 1,369,577, issued on Novenber 5, 1985, which sets forth
dates of first use of Decenmber 1, 1984; conbined affidavit 888 and 15.

$ Reg. No. 1,461,427, issued on October 13, 1987, which sets forth
dates of first use of Decenber 1, 1984; conbined affidavit 888 and 15.
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goods [or services] and the simlarity of the mar ks. " Her e,
i nasmuch as the respective marks consist of or include the
arbitrary term"DAYSPRING " which in the case of registrant's
"DAYSPRI NG' and design mark is also the portion thereof which
woul d be utilized when asking for or about the associated
services, the respective nmarks are identical, or substantially
so, in sound, appearance and connotation for all practical
purposes.E:| Si nce such marks consequently engender essentially
the sane comrercial inpression, the focus of our inquiry is on
whet her applicant's services are so related to registrant's
services that, when those services are offered under the marks at
i ssue, confusion as to the source or sponsorship of the services
is likely to occur. W note in this regard that, as a general
proposition, where the respective marks are identical and/or
essentially the same, as is the case herein, there need be only a
vi abl e rel ati onship between the applicant's services and the
registrant's services in order to support a holding of |ikelihood
of confusion. See, e.qg., Inre Shell Gl Co., 992 F.2d 1204, 26
USP2d 1687 (Fed. Gr. 1983) and In re Concordia Internationa
Forwardi ng Corp., 222 USPQ 355, 356 (TTAB 1983).

Appl i cant argues, anong other things, that there is no

| i kel i hood of confusion in this case because the respective marks

* The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cumulative effect of differences in the
essential characteristics of the goods [or services] and differences
in the marks."

° Applicant, in its brief, not only does not contend otherw se, but in
fact "concedes that its mark and the two cited registered nmarks are
simlar in appearance and sound."
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"are not associated with closely related services that
customarily nove through the same channels of trade to the sane
general purchasers.” Specifically, applicant insists, with
respect to the excerpts nade of record by the Exam ning Attorney
fromher search of the "NEXI S" database, that "the only
simlarity between Applicant's and Registrant's services is the
fact that sonme | arge hospitals supply both nursing hone
facilities and drug and al cohol rehabilitation services under
their owm nane.” According to applicant, "[t]he distinct
clienteles for whomthe services are provided, the distinct
services perfornmed, the proximately [sic] of where such services
are perforned, the fact that Applicant and Regi strant do not
provide simlar services, and the fact that both Applicant's and
Registrant's services would |likely be excluded froml arge
hospital s providing both services strongly suggests that these
services are not closely related and therefore [contenporaneous
use of the respective marks] would not cause confusion to
consuners. "

In particular, applicant contends that:E:|

® Applicant additionally asserts that "the laws of the State of OChio,
where Applicant's principal place of business is |ocated, specifically
di sti ngui sh nursing hones or residential care facilities from al cohol
and drug addiction prograns” by "defining nursing hones or residential
care facilities to exclude al cohol or drug addiction prograns.”
Applicant also notes that it "assunes other states specifically

di sti ngui sh between operating nursing honmes and operating al cohol and
drug addiction progranms, therefore further mandating a distinction
between the services." Although applicant concludes that "these

di stinctions under state law tend to obviate any confusion as to the
source of these respective services by, in effect, separating these

cl asses of purchasers,” we agree with the Exam ning Attorney that it
does not appear that Onhio | aw "precludes any conpany or entity from
provi ding both services in different |ocations, even side by side.”
More inportantly, as the Exam ning Attorney further points out,
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The nature of the respective services
are nearly opposite with regard to their
goals. Drug and al cohol rehabilitation
centers attenpt to identify and treat drug
addi cts, either through short term admttance
to a facility or through outpatient
counsel i ng sessions. Treated persons
eventual |y discontinue the programafter a
set anmount of time, successful treatnent, or
voluntarily leaving the programto hopeful ly
lead a life free fromaddiction. Nursing
care facilities generally have no such short
termor rehabilitational goals. Nursing care
facilities provide care or living assistance
for permanent residents, usually the elderly,
who live within the facility. GCenerally,
nursi ng homes provide their residents with
assisted living until the resident's death.

The fact that sonme | arge, independent
hospital s own and operate both nursing home
facilities and drug and al cohol treatnent
facilities does not reveal an intimate
rel ati onshi p between these respective
services nor that the respective services are
cl osely rel at ed.

Large hospitals nust cater to a |large
popul ati on of people having varied physi cal
and enotional problens. The healthcare ...
services provided by these |arge hospitals
can be enornously varied and not closely
related to each other. .... Al of these
services can differ dramatically in their
targeted markets, their effects on their
targeted markets, the needs the particul ar
services nmeet, and the neans used to neet
t hose needs. Therefore, ... nursing honme and
al cohol and drug treatnment services, which
make up at nost small conponents [of what the
Exam ning Attorney refers to as] "health care
services," cannot be deened "per se" closely
rel ated based on the fact that these
respective services are offered by sone | arge
hospi tal s.

Applicant also maintains that "the services in issue

are not related or marketed in such a way that they would be

"applicant is applying for a registration that is national in scope"
and thus, for registration purposes, "it is irrelevant that Chio | aw
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encountered by the sane persons in situations that would create

the incorrect assunption that they originate fromthe sane

source. "

According to applicant:

Pur chasers seeking nursing hone services wl|
not encounter, nor w sh to encounter, drug
and al cohol rehabilitation services. And
because these respective services are not
conpl ementary (each service satisfies a
specific, non-shared need), they target
dramatically different consuner groups.
Theref ore, because Applicant and regi strant
doe not offer simlar services to simlar
groups of people, there is no opportunity for
Applicant's mark to cause confusion with

Regi strant's mark[s].

Thus, [and] because Regi strant does not
provi de nursing care services and Applicant
does not provide drug and al cohol treatnent
services, it does not appear that these marks
and their corresponding services wll diverge
fromtheir established, |ikely-to-continue
trade channels, regardless of the fact the
| arger hospitals can offer such services
under their own nane. There is no
opportunity nor need for Applicant or
Regi strant to cross-pronote their services to
the other's consuner group. Therefore,

w thout any simlar established, likely to
continue channels of trade, consumers of
these services are not |likely to encounter
the mark of the other.

In addition, applicant asserts that the conditions

under which the respective services are purchased are

"dramatically different” and that "the purchasers of those

servi ces,

t hough typically not the same, would be ultra-

discrimnating," so that there would be either no |ikelihood of

confusion or no nore than "a de minims |ikelihood of confusion.

Specifically, because applicant's professional nursing facility

may di stingui sh between the nature of these two services."

6
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services generally are expensive by their very nature, applicant
urges that purchasers of such services nust be considered to be
highly discrimnating and thus are "presunmed to not buy causally,
but only after careful consideration.” |In view thereof, and
because "a deci sion nade by a concerned relative to admt an
elderly relative to a professional nursing care facility is an
inportant and ... expensive proposition,” applicant insists that
"t hat decision maker woul d be sophisticated enough,” in the rare
i nstance where such person would al so have occasi on to encounter
registrant's drug and al cohol rehabilitation services, "to be
ultra-discrimnating, especially when the everyday care of a
| oved one is involved.” Furthernore, applicant contends that, to
the extent there is any potential for confusion, such is clearly
de minims due to the fact that, "because nursing care facility
services are distinct fromdrug and al cohol rehabilitation
services, they traditionally cater to dianetrically opposed
groups of people who require distinct services which are not
conplinmentary [sic]."

We are constrained to agree, however, with the
Exam ning Attorney that confusion as to origin or affiliation is
likely to take place. As she correctly points out, it is well
settled that goods or services need not be identical or even
conpetitive in nature in order to support a finding of likelihood
of confusion. Instead, it is sufficient that the goods or
services are related in sonme manner and/or that the circunstances
surrounding their marketing are such that they would be likely to

be encountered by the same persons under situations that would
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give rise, because of the marks enpl oyed in connection therewth,
to the m staken belief that they originate fromor are in sone
way associated with the sane entity or provider. See, e.q.,
Monsanto Co. v. Enviro-Chem Corp., 199 USPQ 590, 595-96 (TTAB
1978) and In re International Tel ephone & Tel egraph Corp., 197
USPQ 910, 911 (TTAB 1978).

Whil e we concur with applicant that the nmere rubric in
the Exam ning Attorney's brief that "[t]he respective services
are both health care services and fall within the health care
field" is insufficient, given the wide diversity therein, to show
that the services at issue herein are indeed closely related, the
Exam ning Attorney has made of record a nunber of excerpts from
her search of the "NEXIS' dat abase to denonstrate that "conpanies
t hat provide nursing care services al so provide al cohol or drug
rehabilitation services and that, as a result, the services are
rel ated. " Specifically, and contrary to applicant's contention
on appeal that such excerpts are limted solely to those which
i nvolve "l arge hospitals,"E]the following articles "denonstrate

that it is not unconmon for conpanies to provide both [nursing

" Al though the Examining Attorney, in support of her position, also

poi nts out that "applicant has even adnitted in ... response to the
first Ofice Action ... that the applicant 'does provide sone
ancillary alcohol and drug rehabilitation services,'" we note that in

its request for reconsideration, applicant retracted such admi ssion
In particular, applicant indicates that while its counsel "m stakenly
suggested" that applicant's facility offered ancillary al cohol and
drug rehabilitation services, applicant categorically states that its
"nursing care facility provides no al cohol and drug rehabilitation
services, nor is it licensed to do so ...."

® Applicant's position, we note, appears at odds with the admi ssion in
its response to the first Ofice Action, in which it conceded (italics
added) that: "The Exam ning Attorney's research indicates that many
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care facilities and al cohol and other rehabilitation services]
and therefore [that] consuners are likely to believe that the
services conme fromthe sane source" (enphasis added):

" St ephen Rankin has been named director
of Life Care Center of Elyria, a 90-bed
nursing center that will open March 14. It
wi |l specialize in Al zheiner's services,
subacute care, skilled nursing care and
rehabilitation services." -- Plain Dealer,
February 24, 1999;

"Menorial, the city's only hospital
woul d retain enmergency room services and
expand nursing honme, psychiatric and nental
heal th and drug and al cohol rehabilitation
services." -- Buffalo News, January 14, 1998;

"Tustin Hospital Medical Center is
reopening its doors after having been cl osed
for over a year. Only this tine, instead of
catering to a 'well-heeled clientele, the

hospital will focus on nmanaged care patients
and will include a nursing hone, acute care
facility, and a drug and al cohol
rehabilitation center." -- Orange County

Busi ness Journal, July 28, 1997;

"St. Peter's expansion and renovation

plan ... includes the previously announced
construction of a four-story addition to the
front of the hospital ... and a 160-bed

nursi ng home and day care center to be
constructed in Cuilderland.

The four-year expansion programw | |
begin with ground-breaking ... for the $13.6
mllion nursing hone, which will be |ocated
next to St. Peter's Al cohol Rehabilitation
Center." -- Capital District Business Review,
June 8, 1992;

"I'n 1971, he hel ped establish al cohol
rehabilitation prograns at several centers,
i ncl udi ng Manor Care nursing hone in Silver
Spring ...." -- Washington Tines, February
22, 1991; and

hospital s or companies that operate nursing care facilities al so
provi de al cohol or drug rehabilitation centers.™



Ser. No. 75/584,372

"Manor Heal thcare Corp., one of the
nation's | eading owners and operators of
nursing homes, is entering the Sacranento
market with two |arge projects

Aéide fromits nursing hones, the
conpany has several other health-rel ated
busi nesses, including an al cohol

rehabilitation hospital. However, the
conpany's prine focus is the elderly care
mar ket . " -- Business Journal - Sacr anent o,

April 27, 1987.

As the Exam ning Attorney observes in her brief, not
only is it the case that "applicant has provi ded no evi dence that
the conpanies nmentioned in the articles are large hospitals," but
it is clear that "even a small conpany or hospital may provide
several types of nedical care that could include nursing care
facilities and [al cohol and/or drug] rehabilitation services."
Most inportantly, the "NEXIS" excerpts readily denonstrate that
the sanme entities, including health care busi nesses other than
just hospitals, routinely offer both nursing care facilities and
al cohol and/or drug rehabilitation centers. In consequence
thereof, it is likely that consuners would regard applicant's
professional nursing facility services and registrant's adult and
adol escent drug and al cohol rehabilitation services to be closely
related as to their source or sponsorship, particularly when, as
here, the respective services are provided under marks consi sting
of or dom nated by the arbitrary term "DAYSPRI NG "

Mor eover, as the Exam ning Attorney convincingly argues
in her brief, it is sinply not the case that consuners of
applicant's and registrant's services are nutual |y excl usive nor

is a likelihood of confusion avoided by the fact that the

10
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services at issue would tend to be selected with care and
deliberation. Plainly, nursing care facilities are not limted
exclusively to the long termcare of the elderly, as urged by
applicant, but are also directed, for exanple, to the care and
rehabilitation of accident victinms and joint replacenment patients
whose recovery periods require nore tinme for recovery than health
insurance will allow for their hospitalization. Simlarly, it is
of ten not unconmon for al coholics and those suffering other forns
of drug and/or substance abuse or dependency to be sufficiently

i ncapacitated, at |east at the beginning of their rehabilitation
prograns, as to require professional nursing care.

Thus, we concur with the Exam ning Attorney that, while
the respective services are specifically different and their
selection is subject to discrimnation and care rather than based
upon inpulse, it is still the case that "the consuners for each
service could very well be the same since the need for specific
nmedical care is not relegated to one particular section of the
popul ati on" and that "many consuners of both types of services
are persons other than the patient[s] thenselves."” Furthernore,
as the Exam ning Attorney persuasively notes in this regard:

Patients needing rehabilitation for [alcohol

or] substance abuse are often brought to

treatment by famly nenbers and friends.

Simlarly, patients needing nursing care

facilities often have these deci sions nade

for themby famly nenbers and friends. As a

result, the consuners nmay be the exact sane

peopl e. A consuner who has been tasked with

finding nursing hone facilities for one

famly nmenber may [have to] seek treatnent

for another fam |y nenber or friend for

al cohol [or drug] rehabilitation services.
Confronted with both [applicant’'s and

11
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registrant's essentially identical] nmarks,

the consuner is very likely to be confused

that the services cone fromthe sane source.

Finally, to the extent that we nay neverthel ess harbor
any doubt as to the conclusion that applicant's nursing care
facilities are so closely related to registrant’'s adol escent and
adult al cohol and drug rehabilitation services that the provision
t her eof under marks which consist of or promnently feature the
arbitrary term "DAYSPRING' would be |ikely to cause confusion as
to the origin or affiliation of the respective services, we
resol ve such doubt, as we nust, in favor of the registrant. See,
e.g., In re Hyper Shoppes (Chio) Inc., 837 F.2d 840, 6 USPQRd
1025, 1026 (Fed. Cir. 1988) and In re Pneumati ques, Caoutchouc
Manuf acture et Pl astiques Kl eber-Col onbes, 487 F.2d 918, 179 USPQ
729 (CCPA 1973).

Deci sion: The refusal under Section 2(d) is affirmed.

12
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