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Opi nion by Simrs, Adm nistrative Trademark Judge:

Sonnet Technol ogies, Inc. (applicant), a California
corporation, has appealed fromthe final refusal of the
Trademar k Exam ning Attorney to register the mark CRESCENDO
for conputer hardware, nanely conputer processor
per f ormance upgrade cards.! The Exanining Attorney has
refused registration under Section 2(d) of the Act, 15 USC

Section 1052(d), on the basis of Registration No.

! Application Serial No. 75/600,234, filed Decenber 7, 1998,
based upon all egati ons of use and use in conmerce since Decenber
23, 1997.
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1,344,071, issued June 25, 1985, Sections 8 and 15
affidavit accepted and received, respectively, for the mark

shown bel ow for conputer prograns.

Applicant and the Exam ning Attorney have submtted briefs
but no oral hearing was requested.?

It is the Exam ning Attorney’s position that confusion
is likely because the respective nmarks are very simlar and
because regi strant’s conputer prograns and applicant’s
conput er processor performnce upgrade cards are both
conputer-related items. In this regard, it is the
Exam ning Attorney’s position that registrant’s goods are
identified broadly without limtation as to the nature,

type, channels of trade or class of purchasers, so that

2 The Examining Attorney has objected to a declaration of
applicant’s president submtted with applicant’s appeal brief. In
this regard, Trademark Rul e 2.142(d) provides, in relevant part,
that the record in an application should be conplete prior to the
filing of an appeal and that the Board will ordinarily not

consi der additional evidence filed by applicant or the Exam ning
Attorney after the appeal is filed. The rule further provides
that, after an appeal is filed, if the applicant or the Exam ning
Attorney desires to introduce additional evidence, the applicant
or the Exam ning Attorney may request the Board to suspend the
appeal and remand the application for further exam nation. Here,
applicant’s request to suspend and renmand, sought in its appeal
brief and reply brief, is untinely. |In any event, consideration
of the declaration would not have altered the result we reach
her ei n.
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regi strant’s goods coul d enconpass all of the types of
goods described, nove in all normal channel of trade, and
be avail able for purchase by all reasonabl e purchasers.

The Exam ning Attorney has made of record a nunber of
third-party registrations in support of her argunent that

t he sane conpani es nake and sell both conmputer hardware and
conputer software. The Exam ning Attorney has al so nade of
record evidence that the same retail entities and Wb sites
of fer both conputer hardware and conputer software
products. The Exami ning Attorney has cited a nunber of
cases where the Board has held that confusion is likely
where the respective goods were conputer hardware and
conputer software. Finally, the Exam ning Attorney asks us
to resolve any doubt in favor of the prior user and

regi strant.

Applicant, on the other hand, argues that the
respective goods are dissimlar. First, applicant points
out that there is no per se rule holding that there is
al ways |ikelihood of confusion between conputer hardware
and conputer software products bearing simlar marks. Wth
respect to the goods involved in this appeal -—onputer
prograns and conputer processor performance upgrade cards-—
appl i cant argues that registrant’s goods are sold to a very

speci fic category of buyers—financial and estate planning
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prof essionals, who are very sophisticated and know edgeabl e
purchasers.® Contrasted to registrant’s special purpose
application software, applicant’s goods are not directed to
a narrow market, according to applicant. Applicant argues
t hat vendors of conputer software do not generally market
conput er hardware, and that custonmers do not expect vendors
of specialized conputer software to al so market conputer
har dware such as applicant’s conmputer processor perfornmnce
upgrade cards. Accordingly, applicant nmaintains that
pur chasers encountering applicant’s goods will not believe
that registrant has expanded into conputer hardware
products. Applicant’s attorney also points to the three-
year period of concurrent use of the respective marks
wi t hout any known instances of actual confusion.

Applicant also relies upon cases of the Board in which
confusion was not found with respect to conputer hardware
and software products. For exanple, applicant quotes from

In re Quadram Corp., 228 USPQ 863, 865 (TTAB 1985):

3 Applicant makes this argunent because the Examnining Attorney
had earlier cited three regi strations agai nst applicant,
i ncludi ng the one noted above. Those other two registrations,

al so held by Condel, Inc., the ower of the cited registration,
and covering the mark CRESCENDO and CRESCENDO PRO, issued for
conputer software to create presentations that illustrate

financial, estate and gift planning consequences of financial and
estate planning, including graphic, paint and ani mation features.
The Exam ning Attorney, in her brief, withdrew the refusal on the
basis of those two registrations, but continued refusal wth
respect to the '071 registration
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As a result of the veritable expl osion of
technology in the conputer field over the |ast
several years and the alnost limtless nunber of
speci al i zed products and specialized usage in
this industry, we think that a per se rule
relating to source confusion vis-a-vis conputer
har dware and software is sinply too rigid and
restrictive an approach and fails to consider the
realities of the marketplace. W note that, in
t he past, tendencies toward applying “per se”
rules relating to |ikelihood of confusion in

ot her fields have been struck down as being too
inflexi ble and contrary to trademark | aw where
each case nust be decided based on its own facts
and circunst ances.

The determ nation of |ikelihood of confusion is based
on an analysis of all of the facts in evidence that are
relevant to the factors bearing on the issue. Inre E |
du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA
1973). In any likelihood-of-confusion analysis, two key
considerations are the simlarities between the marks and
the simlarities between the goods. Federated Foods, Inc.
v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24 ( CCPA
1976) .

The mar ks have obvious simlarities in sound,

appearance and neaning. The marks only differ by the angle
design appearing in registrant’s mark. See In re Appetito
Provisions Co. Inc., 3 USPQRd 1553 (TTAB 1987)[when a mark
consists of a word and design, the word portion is nore
likely to be renenbered by purchasers and to be used in

calling for the goods]. In sum the marks, when consi dered
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intheir entireties, engender substantially sinmlar overal
commercial inpressions such that, if used in connection
with rel ated goods, confusion would be likely to occur.
Wth respect to the goods, it is not necessary that
t he goods be identical or even conpetitive in nature in
order to support a finding of Iikelihood of confusion. It
is sufficient that the circunstances surrounding their
mar keti ng are such that they would be likely to be
encountered by the sane persons under circunstances that
woul d give rise, because of the nmarks used in connection
therewith, to the m staken belief that the goods originate
fromor are in sone way associated with the sanme source.
In re International Tel ephone and Tel egraph Corp., 197 USPQ
910 (TTAB 1978). Further, the identifications of goods in
the application and the cited registration control the
conpari son of the goods. See Canadi an I nperial Bank v.
Wel | s Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815 (Fed.
Cir. 1987)[“[T] he question of |ikelihood of confusion nust
be determ ned based on an analysis of the nmark as applied
to the goods and/or services recited in applicant’s
application vis-a-vis the goods and/or services recited in
[the] registration, rather than what the evidence shows the
goods and/or services to be.”]; and In re El baum 211 USPQ

639 (TTAB 1981). Thus, we may not consider registrant’s
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conputer prograns to be limted in the manner suggested by
applicant.

When the goods are conpared in light of the |egal
constraints cited above, we find that applicant’s conputer
processor perfornmance upgrade cards are related to
registrant’s broadly identified conputer prograns. For
purposes of the |egal analysis of |ikelihood of confusion
herein, it is presuned that registrant’s registration
enconpasses all goods of the nature and type identified,
that the identified goods nove in all channels of trade
that woul d be normal for such goods, and that the goods
woul d be purchased by all potential custoners. 1In re
Li nkvest S. A, 24 USPQ2d 1716 (TTAB 1992); and In re
El baum supra at 640. There are no limtations in
registrant’s identification of goods and, thus, we nust
presune that registrant’s software may be used in
connection with conputer upgrade cards. Further, we nust
presune that registrant’s conputer prograns are purchased
by all normal purchasers of these goods. Thus, the goods,
as identified, are presuned to travel in the sane or
simlar channels of trade and are presuned to be bought by
the sane cl asses of purchasers.

As the Exam ning Attorney has noted, the record here

i ncl udes evidence that the sanme conpanies offer both
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conmput er hardware and conputer software under the sane
mar k. This evidence supports the contention that
purchasers, aware of registrant’s software, who then
encounter applicant’s specific conputer hardware product,
are likely to believe, because of the near identity of the
mar ks, that the goods come fromthe sane source. See In re
Al bert Trostel & Sons Co., 29 USPQd 1783 (TTAB 1993).

Applicant’s attorney has pointed to the absence of any
actual confusion between the involved marks in the tine
since applicant began using its mark. As a du Pont factor,
t he absence of actual confusion weighs in applicant’s
favor. The probative weight is very limted here, however,
by the fact that there are no specifics regarding the
extent of use by applicant or registrant. Thus, there is
no way to assess whether there has been a neani ngf ul
opportunity for confusion to have occurred in the
mar ket pl ace.

Wth respect to the Quadram case relied upon by
applicant, suffice it to say that that case involved
speci al i zed and specific hardware and software products,
unli ke the broadly described software listed in
registrant’s registration.

We find that purchasers, famliar with registrant’s

conputer prograns sold under the mark CRESCENDO and desi gn
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woul d be likely to believe, upon encountering applicant’s
conput er upgrade cards offered under the nearly identica
mar k CRESCENDO, that the goods originated with or were
sonehow associ ated with or sponsored by the sane entity.

Lastly, to the extent that there is any doubt about
our ultimate conclusion on the issue of |ikelihood of
confusion, we resolve that doubt, as we nust, in favor of
the prior registrant. In re Hyper Shoppes (Chio), Inc.,
837 F.2d 463, 6 USPQ2d 1025 (Fed. Cir. 1988); and In re
Martin's Fanous Pastry Shoppe, Inc., 748 F.2d 1565, 223
USPQ 1289 (Fed. Cir. 1984).

Decision: The refusal to register is affirnmed.



