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Opi ni on by Hanak, Adm nistrative Trademark Judge:

Garden Way | ncorporated of Troy, New York
(applicant) seeks to register TROY-BILT BRONCO in typed
drawing formfor “rototillers.” The intent-to-use
application was filed on Decenber 22, 1998.

Citing Section 2(d) of the Trademark Act, the
Exam ni ng Attorney refused registration on the basis that
applicant’s mark, as applied to rototillers, is likely to
cause confusion with the mark BRONCO, previously
registered in typed drawing formfor “fertilizer

spreaders.” Registration No. 1,365,249 issued Cctober



15, 1985.
When the refusal to register was made fi nal
appl i cant
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appealed to this Board. Applicant and the Exam ning
Attorney filed briefs. Applicant did not request a
heari ng.

In any likelihood of confusion analysis two key,
al though not exclusive, considerations are the
simlarities of the goods and the simlarities of the

mar ks. Federated Foods, Inc. v. Fort Howard Paper Co.,

544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976) (“The
fundamental inquiry mandated by Section 2(d) goes to the
cumul ative effect of differences in the essenti al
characteristics of the goods and differences in the

mar ks. ).

Considering first the goods, applicant, while
arguing that rototillers and fertilizer spreaders are
separate products, neverthel ess acknow edges at page 2 of
its brief that both products are “in the field of
garden/| awn mai nt enance products.” Moreover, at page 3
of its reply brief applicant concedes the contention of

t he Exam ning Attorney that both rototillers and



fertilizer spreaders function to “contribute to the
success of plant growth.” 1In this regard, applicant
acknow edges at page 6 of its brief that “a rototiller is
used for | oosening the soil and destroyi ng weeds” and
that “a fertilizer spreader is used for scattering

fertilizer or seed.”

Ser. No. 75/611, 089

Thus, while the goods of applicant and registrant
are by no neans identical, they are clearly
conplenmentary. In the spring, an ordinary homeowner
could use a rototiller to loosen the soil and destroy the
weeds in his garden, and then later use a fertilizer
spreader for scattering desirable seeds and fertilizer
Mor eover, many ordinary home gardeners, unlike
prof essional farmers, are not particularly sophisticated
when it cones to purchasing the various itens of
equi prent that they will use to maintain their gardens.

In short, we find that rototillers and fertilizer
spreaders are clearly conplenmentary products which are
purchased by ordi nary home gardeners who, in many cases,
are not particularly sophisticated.

Turning to a consideration of the marks, it is



inportant to keep in mnd that applicant seeks to

register its mark TROY-BILT BRONCO in typed drawing form

This is a critical factor because it “means that
[applicant’s] application is not |limted to the mark

depicted in any special form” Phillips Petroleum Co. V.

C. J. Webb, Inc., 442 F.2d 1376, 170 USPQ 35, 36 (CCPA

1971). Hence, in our |ikelihood of confusion analysis,

we nust “visualize what
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other fornms [applicant’s] mark m ght appear in.

Phillips Petroleum 170 USPQ at 36. Stated somewhat

differently, in our likelihood of confusion analysis we

must consider all reasonable manners in which applicant’s

mar k coul d be depicted. |NB National Bank v. Metrohost,

Inc., 22 USPQ2d 1585, 1588 (TTAB 1992).

One reasonabl e manner of presentation of applicant’s
mar k woul d be to depict the TROY-BILT portion of the mark
on one line in slightly smaller lettering and the BRONCO
portion on a second line in slightly larger lettering.
When so depicted, applicant’s mark woul d be very simlar
to the registered mark BRONCO per se. Consumers Vi ew ng

applicant’s mark depicted in the foregoing manner coul d



easily assume that the brand nanme of applicant’s
rototiller was sinply BRONCO, and that the words TROY-
BILT depicted in smaller lettering merely indicated that
the rototiller was build in Troy, New York (which is

i ndeed applicant’s place of business) or by a conpany
named Troy.

I n conclusion, given the fact that rototillers and
fertilizer spreaders are conplenentary garden products
whi ch can be purchased by ordinary, unsophisticated hone
gardeners and the fact that applicant, who is seeking to

register its
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mark in typed drawing form would be free to enphasi ze
t he BRONCO portion of its mark, we find that the
cont enpor aneous use of applicant’s mark TROY-BI LT BRONCO
and registrant’s mark BRONCO on their respective goods is
i kely to cause confusion.

Two final comments are in order. First, in response

to the first Office Action, applicant voluntarily

di sclainmed the exclusive right to use BRONCO. At pages 4
and 5 of its brief, applicant then nakes the follow ng

argunent: “Applicant respectfully contends that the use



of a disclainmer is significant as it di savows any
exclusive right to the use of a specified word ... \Were
t he proposed mark consists of two words, one of which is
di sclainmed, the word not disclainmed is generally regarded
as the domnant or critical termof the proposed mark.”
Applicant’s logic is fatally flawed. The rule that a
di sclainmed word is generally | ess dom nant than a non-
di scl ai mned word applies only when the disclainmed word is
descriptive or generic. |In this case, the word BRONCO i s
not even suggestive of rototillers or fertilizer
spreaders, much less is it descriptive of or generic for
rototillers or fertilizer spreaders. Follow ng
applicant’s logic, applicant would be

5
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entitled to register TROY-BILT TORO or TROY-BILT LAWN
BOY, sinply by disclaimng TORO and LAWN BOY.

Second, applicant attached for the first time to its
brief what purports to be a list of federal registrations
and applications of marks consisting of or containing the
word BRONCO. In her brief, the Exam ning Attorney quite
properly objected to this “evidence” inasmuch as it was

not made of record during the exam nation process. The



Exam ni ng Attorney’ s objection is well taken and we have
not considered the material which applicant submtted for
the first time with its brief. Mreover, even if we were
to consider such material, it is absolutely worthless.
First, this list does not indicate the goods or services
of these other purported BRONCO applications and
registrations. 1In other words, there is absolutely no
i ndication that any of these other BRONCO applications
and registrations are for goods that are even renotely
related to garden and | awn care products.

Second, even if applicant had properly nade of
record actual copies of these purported third-party
BRONCO regi strations reflecting the goods or services,

such third-party registrations by thensel ves woul d not

support
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applicant’s contention that BRONCO i s a weak source
identifier. See applicant’s brief page 5 and reply brief
page 3. This is because “in the absence of any evidence

showi ng the extent of use of any of such marks or whet her

any of themare now in use, they [the third-party

registrations] provide no basis for saying that the marks



so regi stered have had, or may have, any effect at all on
the public mnd so as to have a bearing on |ikelihood of

confusion.” Smth Bros. Mg. Co. v. Stone Mg. Co., 476

F.2d 1004, 177 USPQ 462, 463 (CCPA 1973).

Deci sion: The refusal to register is affirmed.



