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UNI TED STATES PATENT AND TRADEMARK OFFI CE
Trademark Trial and Appeal Board
In re Nutrisoya Foods, Inc.
Serial No. 75667177

L. Lawton Rogers, |1l of Duane Mrris LLP for Nutrisoya
Foods, Inc.
Mark T. Mullen, Trademark Exam ning Attorney, Law Ofice
111 (Crai g Tayl or, Managi ng Attorney).
Bef ore Sinmms, Hairston and Rogers, Adm nistrative Trademark
Judges.
Qpi ni on by Hairston, Adm nistrative Trademark Judge:

An application has been filed by Nutrisoya Foods, Inc.
to register the mark NATUR-A for “processed food products,
nanel y non-al coholic soybean-based beverages for use as a
mlk substitute.”?

Regi strati on has been refused by the Trademark

! Serial No. 75667177, filed March 23, 1999, alleging July 11,
1997 as the date of first use anywhere and first use in comerce.
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Exami ni ng Attorney? pursuant to Section 2(d) of the
Trademark Act, 15 U.S.C. 81052(d), on the ground that

applicant’s mark so resenbles the mark shown bel ow,

NATURAS

previously registered for “concentrate for use in the

preparation of rice based food beverages,”?

as to be likely
to cause confusion, mstake or deception.

Applicant and the Exami ning Attorney have filed briefs
and an oral hearing was held before the Board.

In determ ning whether there is a likelihood of
confusion between two marks, we nust consider all rel evant
factors as set forth inIn re E. |. duPont de Nenours &
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In any
| i keli hood of confusion analysis, two of the nbst inportant

factors are the simlarities or dissimlariti es between the

marks and the simlarities or dissimlariti es between the

2 The present Exam ning Attorney was not the original Exanining
Att orney.

3 Regi stration No. 2,299,601 issued Decenber 14, 1999, alleging
July 3, 1989 as the date of first use anywhere and August 3, 1989
as the date of first use in comerce.
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goods. Federated Foods, Inc. v. Fort Howard Paper Co., 544
F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).

Consi dering first the goods, applicant argues:

The goods for which registration is sought are

a beverage derived from soybeans used as a

mlk substitute and the registrant’s goods are

a concentrate for the preparation of a

beverage based on rice non-specific as to its

i ntended use. The differences thus

include (a) differences in the food from

whi ch the goods are derived, i.e., soybeans

versus rice, (b) differences in the form of

the goods, i.e., beverages versus concentrate,

and (c) differences in the nature or intended

use of the beverages, i.e., a mlk substitute

and a general beverage.

(Brief, p. 3).

Further, applicant argues that the channels of trade for
its goods and registrant’s goods are different because its
soybean- based beverages are finished products whereas

regi strant’ s goods are a concentrate for meking finished
products.

In support of his position that the goods are rel ated,
the Exam ning Attorney submtted copies of third-party
regi strations of marks that cover soy-based beverages, on
t he one hand, and rice-based beverages, on the other hand.

In addition, the Exam ning Attorney made of record an

Internet printout that is an excerpt froma paper
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delivered at the Institute of Food Technol ogi sts 2002
Annual Meeting and Food Expo in Anaheim California. The
excerpt reads in relevant part:

The market for grain-based beverages from soy

and rice is $500 MM annually with growth of

bet ween 50 and 100% annual |y (dependi ng on

category). These beverages are usually

positioned as replacenents for cows mlk

either for those intolerant to mlk or for

t hose who nake a conscious choice to

suppl ement or elimnate consunption of ani mal

based m | k products. The current narket

consi sts of soy based, whole rice based,

and soy and whole rice based products, each

processed aseptically and placed in a

mul titude of packages.

In addition, the Exam ning Attorney made of record an
Internet printout fromthe website of The Vegetarian
Resources Group which |ists categories and brands of non-
dairy mlk. One of the categories of non-dairy mlk |isted
is “Plant MIks” and the sub-categories |isted are “Soy-
based Beverages” and “Ri ce-based Beverages.”

It is well established that the goods of applicant and
regi strant need not be conpetitive, or even that they nove
in the sane channels of trade, to support a likelihood of
confusion. It is sufficient that the respective goods are
related in sone manner, and/or that the conditions and
activities surrounding the marketing of the goods are such

that they would or could be encountered by the sane persons

under circunstances that could, because of the simlarity
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of the marks, give rise to the m staken belief that they
originate fromthe sane source. See In re Melville Corp.
18 USP2d 1386 (TTAB 1991); and In re International

Tel ephone & Tel egraph Corp., 197 USPQ 910, 911 (TTAB 1978).

Moreover, it is well established that the issue of
| i kel i hood of confusion nust be determ ned on the basis of
the goods as they are set forth in the involved application
and the cited registration, and not in light of what such
goods are shown or asserted to actually be. GCctocom
Systens Inc. v. Houston Conputer Services Inc., 918 F.2d
937, 16 USPQ2d 1783, 1787 (Fed. Cir. 1990); and Canadi an
| rperial Bank of Commerce, N. A v. Wlls Fargo Bank, 811
F.2d 1490, 1 USPQ2d 1813, 1815-16 (Fed. Cr. 1987).

In this case, although applicant’s and registrant’s
goods are derived fromdifferent plants, the evidence nmade
of record by the Exam ning Attorney establishes that both
soy- based beverages and rice-based beverages are m |k
substitutes. Thus, contrary to applicant’s contention,
registrant’s concentrate nmay be used in preparing a mlk
substi tute.

Applicant’s argunment that the channels of trade for
its goods and registrant’s goods are different is not
persuasive. Neither applicant’s application nor the cited

registration has any limtations with respect to trade
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channel s or purchasers. Thus, we nust be presune that
applicant’ s soybean-based beverages and registrant’s
concentrate for preparing rice based food beverages nove in
all channels of trade normal for such goods and are
avai l abl e for purchase by all potential custonmers. See In
re El baum 211 USPQ 639, 640 (TTAB 1981). Thus, in our

| i kel i hood of confusion analysis, we must presune that
applicant’s beverages and registrant’s concentrate are sold
in grocery stores and health food stores to ordinary
consuners. A consuner seeking a mlk substitute could
choose to purchase applicant’s ready-to-drink soybean-based
beverage or registrant’s concentrate for preparing a rice
based food beverage. Indeed, a consumer may purchase a
ready-to-drink mlk substitute for hone use and a
concentrate for preparing a mlk substitute for travel use.

Under the circunstances, we find that applicant’s and
registrant’s goods are sufficiently related that if sold
under identical or substantially simlar marks, confusion
woul d be likely.

This brings us to a consideration of the marks. It is
applicant’s position that when the respective marks are
considered in their entireties, they are distinguishable in
sound, appearance, and overall comrercial inpression.

Applicant argues that the hyphen in its mark and the
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stylized font and oval design in the registered mark cannot
be ignored. Also, applicant contends that marks containing
the term “NATUR..” are weak marks which are therefore
entitled to only a limted scope of protection. 1In this
regard, applicant submtted a search report that |ists over
400 third-party registrations of marks containing “NATUR....*
To determ ne whether applicant’s mark and the
regi stered mark, when viewed in their entireties, are
simlar in terns of appearance, sound, connotation and
comercial inpression, the test is not whether the marks
can be distingui shed when subjected to a side-by-side
conpari son. Rather, the question is whether the nmarks are
sufficiently simlar in terns of their overall commerci al
i npressions that confusion as to the source of the goods or
services offered under the respective marks is likely to
result. The focus is on the recollection of the average
purchaser, who nornmally retains a general rather than a
specific inpression of trademarks. See Sealed Air Corp. v.
Scott Paper Co., 190 USPQ 106 (TTAB 1975). Further, “in

articulating reasons for reaching a conclusion on the issue

“ Generally, third-party registrations may not be made of record
by introducing a search report wherein the registrations are
listed. However, inasmuch as the Exam ning Attorney has
considered the registrations listed in the search report to be
properly of record, we deemthe list to be stipulated into the
record.
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of |ikelihood of confusion, there is nothing inproper in
stating that, for rational reasons, nore or |ess weight has
been given to a particular feature of a mark, provided the
ultimate conclusion rests on consideration of the marks in
their entireties.” In re National Data Corp., 753 F.2d
1056, 224 USPQ 749, 751 (Fed. Gir. 1985).

W agree with the Exam ning Attorney that when
considered in their entireties, the marks at issue are so
substantially simlar in sound, appearance, connotation and
comercial inpression that their contenporaneous use on the
goods involved in this case is |likely to cause confusion as
the origin of such products.

In terns of sound, obviously the oval design in the
regi stered mark is not spoken. Also, it is settled that
there is no “correct” pronunciation of trademarks because
the manner in which purchasers will pronounce marks cannot
be predicted with certainty. In re Geat Lakes Canning,
Inc. 227 USPQ 483 (TTAB 1985); In re Energy
Tel ecomruni cations & Electrical Association, 222 USPQ 350
(TTAB 1983); and In re Cresco Mg. Co., 138 USPQ 401 (TTAB
1963). Thus, it is plausible that applicant’s mark NATUR- A
and registrant’s mark NATURA' S and desi gn may be pronounced
in simlar manners, notw thstanding the hyphen in

applicant’s mark. See, e.g. In re Belgrade Shoe Co., 411
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F.2d 1352, 162 USPQ 227, 228 (CCPA 1969). [In terms of
sound, no material difference between the marks COL’ EEJUNS
and COLLEG ENNE] .

In terns of appearance, it is the term NATURA' S t hat
is the domnant portion of registrant’s mark. Wen a mark
consists of a word and a design, it is generally the word
portion which is nore likely to be inpressed upon a
purchaser’s nmenory and to be used in calling for the goods.
In re Appetito Provisions Co. Inc., 3 USPQd 1553 (TTAB
1987). This is particularly true of registrant’s mark
because the oval therein principally serves as a background
or vehicle for display of the term NATURA'S. Wth respect
to applicant’s mark, the hyphen therein is of m ninal
significance. Mbdreover, because applicant seeks to
register its NATUR-A mark in typed form the display
t hereof could include the sane stylized lettering as that
used by registrant for the term NATURA'S in its mark. See
Phillips Petroleum Co. v. C. J. Wbb, Inc., 442 F. 2d 1376,
170 USPQ 35, 36 (CCPA 1971)[a mark registered in typed
format is not limted to the depiction thereof in any
special form. Indeed, as used on the specinen of record
(reproduced below), applicant’s mark is depicted in a style

of lettering that is highly simlar to registrant’s mark.
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Thus, in addition to sounding alike, applicant’s and
registrant’s nmark are substantially simlar in overal
appear ance.

In terns of connotation, applicant argues that its
NATUR- A mar k suggests a natural product of “grade A’ or
hi gh quality whereas registrant’s mark NATURA' S and desi gn
being in the possessive form suggests the nane of a
person. W are not convinced that the marks have such
di ssimlar connotations. Rather, we find that because both
mar ks contain “NATUR..” and are applied to plant-based
m | ks, they both connote products that are “natural” or not
artificial.

Adm ttedly, the various third-party registrations of
mar ks contai ning “NATUR..” indicate that this termwas
chosen by the trademark owners to suggest that their
products are natural or somehow connected to nature.
However, this fact does not help to distinguish NATUR-A and
NATURA' S and desi gn because these marks have no additi onal
distinctive matter which nay serve as a basis to
di stingui sh the marks. As previously noted, “NATUR.! as

used in both marks, conveys the sane suggestive

10
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significance. Mdreover, even a weak mark is entitled to
protection against the registration of the same or a
substantially simlar mark for closely rel ated goods.

W recogni ze that purchasers of applicant’s and
regi strant’s goods nay exercise a degree of care in
sel ecting these products because of health or dietary
consi derations. However, even assum ng that purchasers are
know edgeabl e about the products, we cannot concl ude on
this record that purchasers necessarily would be inmune to
source confusion arising fromthe use of these highly
simlar marks.

Finally, if we had any doubts regardi ng whether there
is a likelihood of confusion, we resolve themin favor of
the prior registrant and agai nst the newconer. In re Hyper
Shoppes (Chio) Inc., 837 F.2d 463, 6 USPQR2d 1025, 1026
(Fed. GCir. 1988).

In sum we find that NATUR-A for soybean-based
beverages for use as a mlk substitute is likely to cause
confusion with NATURA' S and design for a concentrate for
use in the preparation of rice based food beverages.

Deci sion: The refusal to register under Section 2(d)

is affirned.
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