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UNI TED STATES PATENT AND TRADEMARK OFFI CE
Trademark Trial and Appeal Board
In re Trafal gar Hol di ngs, Inc.
Serial No. 75673450

Jeffrey L. Costellia of N xon Peabody LLP for Trafal gar
Hol di ngs, Inc.
Al'lison Hall, Trademark Exam ning Attorney, Law O fice 103
(M chael Ham Iton, Managi ng Attorney).
Bef ore Seeherman, Hanak and Hol tzman, Adm ni strative Trademark
Judges.
Qpi ni on by Hol tzman, Adm nistrative Trademark Judge:

Appl i cant, Trafal gar Hol dings, Inc., has appealed from
the final refusal of the trademark exam ning attorney to
regi ster the mark SUN Al RWAYS for the followi ng services (as
amended) : *

Computer software for cargo transportation and printed user
manual s sold as a unit therewith; and conputer software

! Application Serial No. 75673450; filed April 2, 1999, alleging a bona
fide intent to use the mark in conmerce under Section 1(b) of the
Trademark Act.
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used for travel planning and reservations [and] printed
user manuals sold as a unit therewith. In Cass 9.

Brochur es; gui debooks, newsl etters, magazi nes, and books
all relating to travel; paper goods and printed matter,
namel y, postcards, unnounted photographic prints, plastic
cards; onboard airplane retail general nerchandise

catal ogs; inflight general interest nagazines. |In Cass
16.
Mugs, plastic cups and beverage gl assware. In Cass 21.

Sweatshirts; jackets; clothing for nmen, wonen and chil dren

nanely hats, caps, t-shirts, shirts, ties and jackets. In
Cl ass 25.

Cigarette lighters not of precious netal; matches. In

Cl ass 34.

Retail services avail able on board donestic and
international airline flights featuring cosnetics, |iquor,
and gift itens of cosnetics, perfune and liquor. |In O ass
35.

Credit card services providing for paynents of airline
tickets, hotel accommbdations, and car rentals; and issuing
credit cards. In Cass 36.

Transportation of persons, mail and freight by air on
regularly schedul ed flights over defined routes; warehouse
storage services and freight forwardi ng services; arranging
tour packages for people attending trade conventions and
nmeetings; arranging public charters by plane; car rental
services for corporations and others; travel agency
services, nanely, meking reservations and bookings for
transportation; airport baggage pickup, delivery and
storage services for others; providing transportation
information and other travel related information. 1In O ass
39.

Leasing airport space and aircraft equi pnent for videotape
and filmproductions; educational services, nanely,

provi ding technical training to individuals for enploynent
in airline and transportation industries; operation of

| ounge facilities at airports and other |ocations;
arranging for tickets or reservations for recreational
activities, cultural activities, sporting events and
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entertai nnent for special custonmers of an airline;

produci ng tel evision prograns about travel for broadcast

cable [sic] television. 1In Cass 41.

Arrangi ng hotel accommodati ons, restaurant services,

bathing facilities and busi ness | ounge services for air

travel ers; airport restaurant services; travel agency

servi ces, nanely, making reservations and booki ng for

tenporary lodging. |In Cass 42.

The word " Al RMAYS" is disclained.

The trademark exam ning attorney has refused registration
under Section 2(d) of the Trademark Act, 15 U.S.C. § 1052(d), on
the ground that applicant's nmark, when applied to applicant's
goods and services, so resenbles the mark shown bel ow for
"ai rpl ane and helicopter charter services, nanely, providing air
transportation for government and industrial personnel and
equi pnent, air shuttle transportation for executives, and

flightseeing excursions; flight instruction and training"” as to

be likely to cause confusion.?

/\’/
T
SUN Al

The word "AIR' is disclaimed in the registration.

2 Regi strati on No. 2316290, issued February 8, 2000.
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When the refusal was made final, applicant appeal ed.
Briefs have been filed. An oral hearing was not requested.

W note that sone of the issues in this case were the
subj ect of a prior Board decision. In a related application,?
applicant herein sought to register the same mark, SUN Al RNAYS,
for the follow ng single class of services:

Transportation of persons, mail and freight by air on

regularly scheduled flights over defined routes; air

transportation services featuring bonus prograns for
frequent air travelers, nanely priority boardi ng check-in,
seating and reservation services, ticket upgrades, and

augnented frequent flyer mleage. In Cass 39.

Both applications list "transportation of persons, mail and
freight by air on regularly scheduled flights over defined
routes” as part of the Cass 39 services. The remaining C ass
39 services are different in each application.

Regi stration was refused, in that application, under
Section 2(d) of the Trademark Act on the basis of the sane
registration cited herein, and the Board affirned the refusal to
regi ster in an unpublished decision issued June 11, 2003. The
Board found, based on the record before it, that the two marks
are simlar in appearance, pronunciation, connotation and
comercial inpression, that the services are closely related,

that the custoners for these services and the channels of trade

are not necessarily different, and that applicant did not

® Serial No. 75673468, filed April 2, 1999.
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establish that customers for registrant's air transportation
services are sophisticated or know edgeabl e enough to be able to
di stingui sh between the simlar marks in connection with such
closely related services. The Board found, noreover, that
registrant's "flightseeing excursions” are not limted or
restricted in such a way as to exclude ordi nary consuners, and
that these services, as identified in the registration, are
rendered to the sane class of purchasers as applicant's air
transportation services, through the sane channel s of trade.

The Board concluded that applicant's mark SUN Al RWAYS so
resenbles registrant's mark SUN AIR and design in connection
with the identified services as to be likely to cause confusion.

A copy of the previous decision is attached herew th.

W now have before us an application for the same nmark, the
sane refusal based on the sane registration, partially the sane
Cl ass 39 services, and, with respect to those services,
essentially the sanme record that was before the Board in the
prior case.* W believe the record supports the sane result.

Moreover, in the present application, the C ass 39 services

“ It appears that applicant's only additional evidence in the present

case is a list, froman unidentified source, of purported marks and
associ ated services which applicant attenpted to rely on to further
support its contentions regarding the nmeaning of the word "air."
Applicant submitted this list with its request for reconsideration and
again with its appeal brief. |In her response to the request for
reconsi deration, the examning attorney correctly objected to this

evi dence as inproper, and we have accordingly given this evidence no
consi deration
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i nclude "arrangi ng public charters by plane,"” services which
were not included in the prior application. W find that these
services are closely related to, and fully enconpass the nore
narrow y described airplane charter services for governnent and
i ndustrial personnel offered by registrant.

Thus, for the reasons set forth above and in the previous
decision, we find that there is a |ikelihood of confusion in
this case between applicant's mark SUN Al RWAYS and registrant's
mark SUN Al R and design as applied to the services in Cass 39.

W turn then to the additional classes of goods and
services identified in the present application. 1In this regard,
applicant essentially argues that there is no |ikelihood of
confusion because the cited mark is not registered for any of
t he goods or services identified in the application, and because
there is no evidence that registrant in fact offers any of those
goods or services.

Clearly, each of the goods and services identified in the
application is different fromthe air transportation services
offered by the registrant. However, the question is not whether
purchasers can differentiate the goods or services, thenselves,
or whether registrant actually provides any of the identified
goods or services, but rather whether purchasers are likely to
confuse the source of those goods and services. See, e.g.,

Hel ene Curtis Industries Inc. v. Suave Shoe Corp., 13 USPQd
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1618 (TTAB 1989). Thus, it is not necessary that the goods and
services of the applicant and registrant be simlar or even
conpetitive to support a finding of |ikelihood of confusion. It
is sufficient if the respective goods and services are rel ated
in some manner and/or that the conditions surrounding their

mar keti ng are such that they would be encountered by the sanme
per sons under circunstances that coul d, because of the
simlarity of the marks used thereon, give rise to the m staken
belief that they enmanate fromor are associated with the sanme
source. See Inre Albert Trostel & Sons Co., 29 USPQ2d 1783
(TTAB 1993).

The exam ning attorney has submitted a nunber of use-based
third-party registrations show ng that various airline conpanies
have registered their marks for both air transportation
services, including shuttle services, in at |east one instance,
and one or nore of the goods and services identified in each
class of the application. For exanple, US AIRMYS is
registered for virtually every class and nearly every product
and service identified in the application; UN TED Al RLINES is
regi stered for restaurant services, business |ounge services for
air travelers, printed plastic cards, travel information
services and reservation services; BRI TISH AIRMYS is regi stered
for aircraft shuttle services as well as stationery and ot her

printed matter; TRANS WORLD is regi stered for gui debooks and
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magazi nes; CGETAWAY is registered for credit card services; KLM
is registered for providing financing for travel and restaurant
services; AIRINDI A is registered for stationery and newsletters
concerning travel; EVA AIR is registered for magazi nes and books
sold in the course of transportation services; and CALTRAIN is
regi stered for cups, mugs, dishes, and various itens of

cl ot hi ng.

The exam ning attorney has al so submtted sel ected pages
fromthe websites of a nunber of air transportati on conpani es.
These materials show that, anobng ot her products and servi ces,
Delta Airlines offers charter flights for corporate passengers
and "busi ness-focused” shuttle services as well as magazi nes,
credit cards, a variety of ticket and travel -rel ated servi ces,
and branded nerchandise "from T-s to nugs"; Korean Air offers
airport |ounge services; Southwest Airlines offers licensed gift
nmer chandi se, t-shirts, caps, and in-flight magazi nes; and
Nort hwest Airlines offers business charter services in addition
to in-flight magazi nes, branded nerchandi se, and in-flight
shoppi ng.

We find the evidence sufficient to denonstrate that the
goods and services identified in the application and
registration are of a type which may emanate froma single
source. The evidence shows that it is not uncommon for air

transportation conpanies, including conpanies providing
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corporate charter and shuttle services, to offer collateral
goods, and that the goods identified in this application, such
as post cards (Cass 16), nugs (Cass 21), t-shirts (O ass 25),
cigarette lighters (Cass 34), and the |like, are anong the
col l ateral products those conpanies typically provide. Thus, it
woul d not be unusual for a conpany, such as registrant, that
provi des airplane charter services for governnent and industrial
personnel and air shuttle services for executives to offer such
collateral goods as well. Nor would it be unusual for a conpany
of fering flightseeing excursions to also offer such collatera
goods.

The evidence further shows that applicant is providing
services that are normally attendant to the offer of air
transportation, such as credit cards for paynent of airline
tickets (Cass 36), travel planning software (O ass 9), on board
retail services (Cass 35), airport lounge facilities (C ass
41), and airport restaurant services (Cass 42). Applicant
itself states that it intends to offer the goods and services
identified in classes 9, 16, 21, 25, and 34 "in association with
its...air transportation services" and that the services
described in Classes 36 and 41 "may be considered incident to
airline travel services." (Brief p. 18.)

Moreover, as pointed out in the prior decision, applicant

did not establish that custonmers for registrant's air
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transportation services are sophisticated. However, even
assum ng they are sophisticated about such services, since the
collateral goods and the airline-related services are the kinds
of goods and services that may emanate froman airline conpany,
t hose purchasers would still be likely to assune a connecti on.
Further, to the extent that the collateral itenms are in the
nature of inpulse purchases, even those who are discrimnating
when it comes to hiring a charter service will not exercise the
sane degree of care in the purchase of such collateral itens as
t-shirts and matches.

In view of the foregoing, and for the reasons set forth in
the previous Board decision, we find that purchasers famliar
wWith registrant's air transportation services offered under its
mar k SUN Al R and desi gn, upon encountering applicant's
substantially simlar SUN Al RWAYS nark for a variety of goods
and services that are, for the nost part, collateral or
ancillary to those air transportation services, are likely to
beli eve that those goods and services originate with, or are
| i censed by or associated with the sane entity that provides air
transportation services.

Moreover, to the extent that there is any doubt as to the
| i kel i hood of confusion, such doubt nust be resolved in favor of
the registrant and prior user. Lone Star Mg. Co. v. Bill

Beasl ey, Inc., 498 F.2d 906, 182 USPQ 368 (CCPA 1974).

10
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Decision: The refusal to register as to all classes is

af firnmed.

11
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Mai | ed: June 11, 2003

UNI TED STATES PATENT AND TRADEMARK OFFI CE
Trademark Trial and Appeal Board
In re Trafal gar Hol di ngs, Inc.
Serial No. 75/673, 468
Jeffrey I. Costellia of N xon Peabody LLP for Trafal gar
Hol di ngs, Inc.
Allison Hall, Trademark Exam ning Attorney, Law Ofice 103
(Dan Vavonese, Acting Managi ng Attorney).
Bef ore Ci ssel, Seeherman and Chapman, Adm nistrative
Trademar k Judges.
Qpi nion by C ssel, Admnistrative Trademark Judge:

On April 2, 1999, ADGC Hol dings, Inc., a Del anare
corporation with its principal place of business in
Washington, D.C., filed the above-referenced application to
regi ster the mark SUN Al RWAYS on the Principal Register for
“transportation of persons, nail and property by air; bonus
prograns for frequent air travelers, nanely, priority
boardi ng check-in, seating and reservation services, ticket
upgr ades, and augnented frequent flyer m | eage; business

managenent consultation services in the field of aircraft
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and airport operations; ticket jackets; corporate
docunents; and identification tags for |uggage.” The basis
for filing the application was applicant’s claimthat it
had used the mark in connection wth the specified goods
and services since Septenber 1998, and in interstate
commerce in connection with these goods and services since
Oct ober 1998.

By subsequent anmendnent, applicant deleted reference
to any goods and recited its services as foll ows:
“transportation of persons, mail and freight by air on
regul arly schedul ed flights over defined routes; air
transportation services featuring bonus prograns for
frequent air travelers, nanely, priority boardi ng, checkin,
seating and reservation services, ticket upgrades, and
augnented frequent flyer mleage, in International C ass
39.”7 Applicant also anended the application to disclaim
the descriptive word “Al RMYS’ apart fromthe mark as
shown. The application was assigned to Trafal gar Hol di ngs,
Inc. and the assignnment was recorded in the United States
Patent and Trademark Office.”’

Foll owi ng the resolution of a nunber of other issues,
this application is now before the Board on appeal fromthe
Exam ning Attorney’'s final refusal to register the mark
under Section 2(d) the Lanham Act on the ground that

applicant’s mark so resenbl es the mark shown bel ow,

SAt Reel 1997, Frame 0407.
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which is registered® for “airplane and helicopter charter
services, nanely, providing air transportation for
government and industrial personnel and equi pnent, air
shuttle transportation for executives, and flightseeing
excursions; flight instruction and training” in
International Cass 39, that confusion is likely.

Bot h applicant and the Exam ning Attorney filed appeal
briefs, but applicant did not request an oral hearing
before the Board. Accordingly, we have resolved this
appeal based on consideration of the application file, the
witten argunments of applicant and the Exam ni ng Attorney
and the rel evant |egal precedents.

The record includes the declaration, with exhibits, of
Bruce M Caner, applicant’s Chairman. In his declaration,
he contends that in the airline and aviation industry, the
term “ Al RWAYS" connotes conventional commercial airlines
offering regularly scheduled flights over defined routes.

He included a copy of dictionary definitions of the word

6Reg. No. 2,316,290, issued to Air Aviation Corporation
California on February 8, 2000 with a disclainmer of the word
“AlR’" apart froma mark as shown.
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“ai rway” as any “conpany, etc. operating an aircraft, an
airline”; and as “the specially marked way or route al ong
which aircraft fly fromairport to airport; airline.” A so
i ncluded as an exhibit to his declaration was a copy of an
article fromthe Novenber 13, 1996 edition of The
Washi ngton Post. In it, the newspaper discusses USAir’s
change of its nane to “US AIRMAYS.” Still other exhibits
to his declaration are copies of pages printed fromthe
website of the owner of the cited registration. Based on
his experience in the industry and consultation with
avi ation regul ation counsel, M. Casner concludes that the
light aircraft used for ad hoc charters and the commerci al
aircraft used for regularly scheduled air transportation
are subject to substantially different federal |icensing
and regul atory requirenents; and that based on these facts
and the differences between the marks at issue, as well as
di fferences between the services offered thereunder and the
consuners and channels of trade for such services, there is
no |ikelihood of confusion between applicant’s mark and the
cited regi stered mark.

The Exam ning Attorney made of record third-party
regi strations for the marks “KOREAN AIR " *“Al R FRANCE, ”
“AIR-INDI A" and “JAPAN AIR SYSTEM” along with adverti sing
mat eri al s whi ch show each such mark used to identify the services
offered by these airlines; a copy of a page fromthe website of
Air-India indicating that it partners with a nunber of other air

carriers which use the terns “AIR " “Al RMNMYS' and “ Al RLI NES’
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W t hout any apparent distinctions relative to their air
transportation services (these airlines include Swss Air,
Austrian Airlines, Ar France, Kuwait A rways, and Air
Mauritius); a dictionary definition of the term*®air” as a
reference to “aircraft”; a definition of the word “airway” as an
“airline”; a nunber of additional third-party registrations for
mar ks whi ch include the words “Airways” or “Airlines”; and
materials retrieved fromlInternet websites showi ng that sone
airlines, such as Delta and Northwest, also provide charter
flight services and shuttle flight services. The Exam ni ng
Attorney also submtted additional third-party registrations
showi ng that sonme marks are registered for both air
transportation services and various types of bonus prograns for
frequent flyers.

The predecessor to our prinmary review ng court set
forth the principal factors to be considered in determning
whet her confusion is likely in the case of Inre E |
duPont de Nenmpurs & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA
1973). Chief anong these factors are the simlarity of the
mar ks as to appearance, sound, neani ng and conmerci al
i npression and the rel atedness of the goods or services on
or in connection with which they are used. Confusion is
likely in the case before us because, when considered in
their entireties, these marks create sim|lar commerci al
i npressions and the services set forth in the cited
registration are closely related to the goods and services

specified in the application.



Serial No. 75/673, 468

Turning first to the marks, we note that while they
must be considered in their entireties, neverthel ess, one
feature or part of a mark nay be recogni zed as having a
nore significant role in creating the comrercial inpression
of the mark, and we nmay give greater weight to that part or
feature in determ ning whether confusion is likely. In re
Nati onal Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Gr.
1985). Typically, when a mark consists of a word portion
and a design elenent, the word portion is nore likely to be
i npressed upon the nenory of a prospective purchaser and to
be recalled and used in calling for or recomrendi ng the
goods or services. In re Appetito Provisions Co., 3 USPQd
1553 (TTAB 1987). For this reason, we may give “SUN AIR,”
the word portion of the cited registered nmark, nore wei ght
in determ ning whether confusion is |ikely.

In the instant case, these two marks create very
simlar commercial inpressions because each contains the
same word, “SUN,” conmbined with either the descriptive word “AIR’
or the simlarly descriptive word “Al RMYS,” both of which are
disclaimed in the cited registration and the application,
respectively. Not only are these two words
nerely descriptive of the services, they are also simlar
i n appearance and pronunci ation, and they have virtually
i dentical neanings in connection with these services.

The words “SUN AIR’ in the cited registered mark
clearly play the domnant role in creating the conmerci al

i npression that the mark engenders. As is often the case,
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it isthe literal portion of the mark, rather than the
desi gn conponent, which is nore likely to be recalled by
purchasers of the services and used in ordering or
recommending themin the future. The design elenent in the
registered mark is plainly a graphic representation of the
sun. This redundancy or enphasis on the word “SUN does
little to change the overall commercial inpression of the
mark as a whol e.

Appl i cant argues that the design elenent in the cited
regi stered mark allows custonmers to distinguish easily
between the two marks; and that in any event, the
connot ati ons and hence the comercial inpressions
engendered by these marks differ by virtue of the different
appear ances, pronunci ations and connotations of the words
“AlR’ and “Al RMYS.” Applicant nmaintains that “Al RMYS' is used
in connection with conventional comrercial airlines
offering regularly scheduled flights over defined routes,
whereas “AlR 7 when used in connection with air
transportation services, inplies a small provider of
charter flights, flight schools, or a small regional
private air carrier, which are apt descriptions of the
regi strant, according to applicant.

As not ed above, both applicant and the Exam ni ng
Attorney have nmade of record evidence in support of their
respective positions on this issue. The Exam ning Attorney
has shown that the nmeanings of these terns are virtually

synonynous, and that various airlines appear to use the
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terms “AIR " “AlRWAYS” and “Al RLI NES” i nterchangeably.
Appl i cant has introduced evidence tending to show that in
at | east one instance, “AIR’ was intended to create a
slightly different connotation fromthat of “Al RWAYS.”
On bal ance, however, we are not persuaded that
purchasers of either applicant’s air transportation
services or the air transportation services specified in
the cited registration woul d necessarily be aware of the
subtl e distinctions argued by applicant. Wen consi dered
intheir entireties, these marks are simlar in appearance,
pronunci ation, connotation and commerci al i npression.

We thus turn to consideration of the relationship
bet ween the services set forth in the application and the
registration, respectively. We find that they are closely
related. Contrary to applicant’s contention, the custoners
for these services and the channels of trade through which
they are rendered are not necessarily different, nor has
applicant established that custoners for registrant’s air
transportation services are sophisticated or know edgeabl e
enough to be able to distinguish between these simlar
mar ks in connection with such closely rel ated services.
Applicant’s “air transportation services featuring bonus
progranms for frequent air travelers” appear to be provided
to ordinary consuners who travel by air, which class of
purchasers woul d necessarily include executives and
governnment and industrial personnel. These are the sane

types of people specified in the registration as custoners
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for registrant’s air charter services. Further,
registrant’s “flightseeing excursions” are not limted or
restricted in such a way as to exclude ordinary consuners.
These services, as identified in the registration, are
rendered to the sane class of purchasers as applicant’s air
transportation services, through the sane channel s of
trade.

Mor eover, the evidence the Exam ning Attorney nmade of
record shows that airlines transporting people on regularly
schedul ed flights over defined routes also provide air
charter services and air shuttle services, so the
purchasi ng public for these services woul d reasonably
expect a single entity to render both types of air
transportation services. Plainly, when these closely
rel ated services are rendered under nmarks such as these,
whi ch create very simlar commercial inpressions, confusion
is likely within the neaning of Section 2(d) the Lanham
Act .

In any event, any doubt as to the likelihood of
confusion nust be resolved in favor of the registrant and
prior user. Lone Star Mg. Co. v. Bill Beasley, Inc., 498
F.2d 906, 182 USPQ 368 (CCPA 1974).

DECI SION: The refusal to register under Section 2(d)

of the Lanham Act is affirned.



