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Opi ni on by Hohein, Adm nistrative Trademark Judge:

Nutri-Ject Systens, Inc. has filed an application to

77252

regi ster the mark "NUTRI JECT" and desi gn, as shown bel ow,
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for "environmental renediation services, nanely, soil, waste
and/ or water treatnment services."!

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U.S.C. 81052(d), on the ground
that applicant's mark, when applied to its services, so
resenbl es the mark "NUTRI -JECT," which is registered for "liquid
nutrients for trees sold as a conponent of a hand- operated

i nj ection device, "?

as to be likely to cause confusion, m stake
or deception.

Appl i cant has appealed. Briefs have been filed, but
an oral hearing was not requested. W reverse the refusal to
register.

The determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a
i kelihood of confusion. Inre E. |I. du Pont de Nemours & Co.,
476 F.2d 1357, 177 USPQ 563, 568 (CCPA 1973). However, as

indicated in Federated Foods, Inc. v. Fort Howard Paper Co., 544

F.2d 1098, 192 USPQ 24, 29 (CCPA 1976), in any likelihood of

! Ser. No. 75/712,360, filed on June 24, 1999, which alleges dates of
first use anywhere and in commerce of April 1985.

2 Reg. No. 1,773,328, issued on May 25, 1993, which sets forth a date
of first use of May 1, 1992 and a date of first use in comerce of My
29, 1992; conbined affidavit 888 and 15.
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confusion analysis, two key considerations are the simlarity of
the goods and/or services and the sinmilarity of the marks.?
Turning first to consideration of the respective
mar ks, we concur with the Exam ning Attorney that the literal
portions thereof, "NUTRI JECT" and "NUTRI-JECT," are identi cal
in sound and, given the fact that registrant's mark is in typed
formand, thus, the display thereof could include the sane
stylized lettering as utilized by applicant inits mark, are
substantially identical in appearance. See Phillips Petrol eum
Co. v. C J. Webb, Inc. 442 F.2d 1376, 170 USPQ 35, 36 (CCPA
1971) [a mark registered in typed format is not limted to the
depiction thereof in any special forn]. Nevertheless, as
appl i cant contends, due to the presence of the corn plant design
inits mark and the nature of the environnental renediation
services with which such mark is used, the connotation suggested
by the "NUTRI JECT" portion of its mark is neither the sane as
nor substantially simlar to that of registrant's "NUTRI - JECT"
mar k, which as used in connection with "liquid nutrients for
trees sold as a conponent of a hand-operated injection device,"

pl ai nl y suggests nutrient injection. As a consequence thereof,

® The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cunul ative effect of differences in the
essential characteristics of the goods [and/or services] and
differences in the marks."
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there is a difference in the respective marks in their overal
commer ci al i npressions.

Turning the focus of our inquiry to the simlarities
and dissimlarities in the respective services and goods, it is
applicant's position that such services and goods "are distinct
in character, in market, and in scale" and that "all of these
distinctions are inherent in the identifications" of the
services and goods. Registrant's goods, applicant insists, are
narrowmy identified as "liquid nutrients for trees sold as a

conponent of a hand-operated injection device," whereas the

services rendered by applicant are specifically recited as

"“environnental renediation services, namely, soil, waste and/or
water treatnent services." According to applicant (italics in
original):

Envi ronnental renedi ati on services are
provi ded by scientists, engineers,
techni ci ans, |aborers, and equi pnent
operators. The term environnental

remedi ation is applied to services that are
provided to renedi ate (clean, restore,

i mprove) specific sites or sanples fromthe
environnment. .... Minicipal and industria
treatnment facilities exist to renediate or
cl ean wastewater for release into the
environment or to renedi ate or clean other
sources for human use and consunpti on.
These renedi ati on processes all produce end
products (cleaned soil and water) and by-
products (useful organic matter, harnfu
toxins, liquids, gasses, and solids). It is
common in the comrercial world to refer to
the direct provision of these services and
the support of these services (treatnent
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pl ant sl udge handling, soil disposal, waste
st eam managenent) as renedi ati on servi ces.
It is not comon usage in the conmerci al
world to refer to nmowi ng your yard, tilling
your garden, watering your plants, raking
your |eaves, filtering your drinking water,
flushing your toilet, or hand applying
nutrients to trees as "environnent al

remedi ation."

Therefore, it is submtted that
Applicant's remnedi ation services and the
registrant's tree nutrients for hand
application are wholly diverse. In |light of
the dissimlarities described herein, and in
light of the fact that the prior
registration contains a very narrow
description of goods not entitled to an
expansive reading, it is submtted that the
di verse goods and services at issue ... are
directed to diverse consuners, not likely to
[ be] encountered by the sanme consuners, not
likely to be offered through the sane
channel s of trade, and certainly not |ikely

to be confused with one another as to

sour ces.

Applicant's advertising literature and the excerpt
fromits website, which are of record, confirmthe distinct
contrasts in its services as conpared to registrant's goods.
Such pronotional matter i ndicates anong ot her things that
applicant "is the largest biosolids contracting firmin the
upper M dwest"; that applicant "specialize[s] in renpoval and
| and application of solids fromwastewater and water treatnent
facilities"; that applicant "encourages the recycling of

bi osol i ds because of it's [sic] rich nutrient val ue on

agricultural land"; that applicant "provide[s] ... clients in
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t he best nethods avail abl e for managi ng bi osolids and cost -
effective strategies for the use of biosolids"; that applicant's
services under its subject mark include dredging, digester

cl eaning, |land application of biosolids and water plant residual
sl udges (including "[s]ubsurface injection, surface application,
unbi lical cord application, and dry cake spreadi ng of biosolids
/ sludges / residuals"), and transportation with sem -tanker
trailer units of liquid biosolids; that applicant has
"applicators capable of applying up to 500,000 gallons of |iquid
bi osol ids per day or 300-500 wet tons of dry biosolids per day"
and that applicant's "applicators are nounted on track vehicles
and floater type vehicles."

According to applicant, the sole "simlarity
identified and relied upon by the exam ning attorney is that, at
a nost broad |l evel of generality, the registrant's goods and
Applicant's services are both used to provide nutrients to
pl ants. Applicant contends, however, that nmerely because the
goods and services at issue find use in the sane broad field is
not sufficient to denonstrate that a |ikelihood of confusion
exi sts. Instead, applicant asserts that "[b]road groupi ngs and
generalized categories fail to give proper recognition to the
different levels of consuner sophistication within such broad

categories.”
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The Exam ning Attorney, however, urges that the record
contains "evidence that effectively illustrates that
registrant's goods and applicant's services are very closely
rel ated" and that confusion as to their origin or affiliation
consequently is likely. In particular, the Exam ning Attorney
relies upon various excerpts froma search of the "NEX S"
dat abase, the nost relevant of which are the foll ow ng (enphasis
added) :

"Fueling the opposition in MIford was
a recent plan by Republican Senator David K
Wheel er, who |ives there, to spread paper
mll and sewage sludge on his 14-acre
Christmas tree farm

[ Plressure has been building for nonths
on the agency to better regulate sludge. It
is normally landfilled or burned, but since
it contains organic nutrients there has been
an interest nationw de in using sludge as
fertilizer.

[ S] hort paper fibers have been used
successfully in other states and is [sic]
the sanme sort of sludge that \Weeler wants
to spread on his MIford Christrmas tree
farm ...." -- Boston G obe, March 22,
1998;

"Sewage sludge is the de-watered nuck
remai ni ng after wastewater has been
separated, treated to C ean Water Act
standards, and discharged. .... At King
County's Biosolids Program using sludge for
fertilizer is the peak of environnental
correctness. Oficials tout the benefits,
and the popularity, of recycling the sewage
streamis mnerals and nutrients to enhance
soi |l structure and boost plant and tree
growh. 'Farnmers are beating on our doors
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for it,' says Biosolids Program nanager
Peter Machno. 'The demand is nuch greater
than the supply."’

Machno says Ki ng County gegan [sic]
fertilizing forests with sludge in 1972, and
started suppl yi ng Eastern Washi ngton farns
with it inthe late 1980s." -- Seattle
Weekly, August 27, 1997; and

"Most sludge is used for |ivestock feed
crops, turf, seed crops, tree farnms and
| andscapi ng. The EPA requires that
bi osolids be applied at a rate that matches
pl ant uptake, so that nitrogen and netals do
not build up in the soil." -- Sacranento
Bee, Septenber 11, 1995.

Such evi dence, the Exam ning Attorney argues,
"establishes that it is conmmon practice for farners and tree
harvesters to use sludge or biosolids instead of conmmerci al
fertilizer to lower the cost of pronoting crop and tree growh."”
Because "[Db]oth biosolids, a product fromsludge, as well as
commercial fertilizer, are nutrient additives to soil"™ and thus,
anong other things, "are used to pronote tree growh for tree
harvesting,"” the Exam ning Attorney urges that applicant's
services and registrant's goods are closely related in a
commercially significant sense. Furthernore, the Exam ning
Attorney insists that "[t]he record strongly supports that, in
many facets of the services rendered, the applicant and the
registrant are either conpetitors or operating within the
nat ural zone of business expansion of the other” inasnuch as

"[1]t is reasonable to presune that a registrant that sells
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liquid nutrients for trees as a conponent of a hand-operated
i njection device could very easily expand into the business of
applying those liquid nutrients for custoners." Thus, according
to the Exam ning Attorney, "[i]n either case consuner confusion
as to the origin of the applicants [sic] services or registrants
[sic] goods is likely.™

Wth respect to applicant's assertion that custoners
for the respective services and goods "would not use a provider
of environnental renediation services to hand apply nutrients to

trees,” the Exam ning Attorney "suggests that the applicant is

capitalizing on the goodw Il accunul ated by registrant” in that
"[t] echnol ogi cal progress has enabl ed the applicant to use
machi nes to do what has historically been, and in many parts of
the country still is[,] done nmanually."” The Exam ning Attorney
consequently insists that:

It's sinply a question of scale. Nothing in
the registrant's identification of goods
states that the liquid nutrient sold is not
used for commercial or |arge scal e use.
Farmers, tree harvesters, cities, counties
and ot her consuners of applicants [sic]
services and regi strant's goods may choose
manual or mechani cal neans of enriching

soil. Furthernore, whether nechanically or
manual | y operated, the consuner ultimately
wants liquid nutrients to treat soil in
order to produce better trees, crops and

pl ant s.

Finally, as to applicant's contention that custoners

for its environnental renedi ati on services are careful and
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sophi sti cated purchasers, the Exanmining Attorney indicates that
he "agrees that some of applicant's custoners should be
sophi sti cated, because of the potential health, safety and
environnental liability associated with exceeding certain netal
| evel s or other hazardous waste within the sludge." However,

t he Exam ning Attorney observes that "[n]either the applicant or
registrant has limted the scope of who purchases their

[ services or] products within their identification[s]" and that
"[t]he sane entities that the applicant alleges purchases [sic]
its services can, and likely do, purchase registrants [sic]
goods." Moreover, the Exam ning Attorney points out that even
t hough purchasers may be know edgeabl e or sophisticated in a
particular field does not necessarily nean that they are

know edgeabl e or discrimnating in the field of tradenarks or

i rmune from source confusion.

We concur with applicant, however, that on this record
confusion as to the source or sponsorship of the respective
servi ces and goods has not been shown to be likely to occur. 1In
particular, we agree with applicant that, inherent in the
respective identifications of services and goods, applicant's
"environnental renediation services, nanely, soil, waste and/or
wat er treatnent services" are distinctly different in character,
scale and marketing fromregistrant's "liquid nutrients for

trees sold as a conponent of a hand-operated injection device."

10
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By their very nature, applicant's services involve, inter alia

| arge-scal e collection, transport and application of treated
envi ronnental waste products, such as liquefied sludge, to
extensi ve acreage of agricultural |and and forest preserves

t hrough the use of heavy duty machi nery, including sem -tanker
trailer units and track-nounted applicator vehicles, while
registrant's goods, being liquid tree nutrients sold as a
conponent of a hand-operated injection device, necessarily are
utilized for smaller scale individualized applications typically
involving, for instance, nurseries, |andscaping conpanies or
even homeowners. Admttedly, both applicant's services and

regi strant's goods provide nutrients for tree growi ng and t hus,
for exanple, could be sold to comercial Christmas tree growers
and managers of forests. However, it seenms unlikely that a user
needi ng the enornous volune of nutrients supplied by applicant's
services would al so have a significant need for the liquid
nutrients supplied by registrant through the sale of its hand-
operated injection device and vice versa.

Equal ly inportant, there sinply is no evidence to
support the Exam ning Attorney's specul ation that facets of the
respective services and goods are so simlar that applicant and
registrant "are either conpetitors or operating within the
natural zone of business expansion of the other."” Applicant's

environnmental renediation services are not just fertilization

11
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services or the supplying of nutrients to farmers and tree
growers. Instead, given the sheer volune of waste materials
i nvol ved and the need to contract for sources of nutrients from
producers of treated biosolids, such as nunicipal sewage pl ants,
and to arrange for the disposal of those products in an
environnmental |y acceptabl e manner, it appears unreasonable to
assunme, as argued by the Exam ning Attorney, "that a registrant
that sells liquid nutrients for trees as a conponent of a hand-
operated injection device could very easily expand into the
busi ness of applying those liquid nutrients for custoners,”
especially on the large scale necessarily rendered in the
provi sion of environnental renediation services.

As a final consideration, it is unquestionably the
case that, given the nature of environnental renediation
servi ces, purchasers thereof are highly know edgeabl e and
sophi sti cated, and woul d exerci se consi derable care and
discrimnation in their selection of nutrient suppliers.
"Contracting for the operation of heavy machinery for the
renmoval of biosolids, or for the | arge scal e application of
bi osolids and the transportation of sane along with anal yti cal
reports, evaluation and design of storage facilities, and other
services" which constitute its environnental renediation

services, "necessarily demands contact," as applicant stresses

inits brief, "with trained professionals and does not involve

12
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the purchase of itens froma catalog or off a shelf." Thus,
unlike registrant's liquid tree nutrients sold as a conponent of
a hand- operated injection device, environnental renedi ation
servi ces such as those provided by applicant are likely, as
appl i cant persuasively argues, to be "provided on a contract
basis under terns and conditions defined by the particul ar
application at hand." The result thereof, as applicant
enphasi zes, is that "customers who procure the provision of such
services do so through a technique that clearly conmuni cates the
source of goods and services to the consuner.” Although sone
overl ap nonet hel ess coul d occur anobng custoners, such as
Christmas tree farners, for applicant's services and
regi strant's goods, our principal review ng court has cautioned
t hat :

We are not concerned with nere theoretica

possibilities of confusion, deception, or

m stake or with de minims situations but

with the practicalities of the comrerci al

world, wth which the trademark | aws deal
El ectronic Design & Sales, Inc. v. Electronic Data Systens
Corp., 954 F.2d 713, 21 USPQR2d 1388, 1391 (Fed. Cir. 1992),
quoting fromWtco Chemcal Co., Inc. v. Witfield Chem cal Co.
Inc., 418 F.2d 1403, 164 USPQ 43, 44-45 (CCPA 1969).

Accordi ngly, we conclude on this record that, in |ight

of the difference in the conmercial inpression of the respective

mar ks, the differences in the character, scale and nmarketing of

13
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t he services and goods at issue, and the sophistication of the
purchasers and potential customers therefor, confusion as to
origin or affiliation is not likely to occur fromthe

cont enpor aneous use of the mark "NUTRI JECT" and design by
applicant for "environnmental renediation services, nanely, soil,
wast e and/or water treatnment services" and the mark "NUTRI - JECT"
by registrant for "liquid nutrients for trees sold as a
conponent of a hand-operated injection device."

Deci sion: The refusal under Section 2(d) is reversed.
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