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Bef ore Qui nn, Hohein and Zervas, Adm nistrative Trademark
Judges.
Qpi ni on by Zervas, Adm nistrative Trademark Judge:

Ameri can Aut onobil e Association, Inc. has appeal ed
fromthe final refusal of the exam ning attorney to
regi ster on the Principal Register the term MAYDAY (in
standard character form as a trademark for the follow ng
goods, as anended: “electronic transceivers for vehicles

for requesting enmergency police, fire, and rescue service,
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energency road service, and for requesting and receiVving
travel information” in International Cass 9.1

The exam ning attorney has refused registrati on under
Section 2(e)(1l) of the Trademark Act, 15 U. S. C
81052(e) (1), on the grounds that, when used on applicant's
goods, the mark MAYDAY woul d be nerely descriptive of such
goods.

Bot h applicant and the exam ning attorney have fully
briefed the case. An oral hearing was held before the

Board on August 11, 2005.

The exam ning attorney contends that the mark “is
merely descriptive, and not suggestive, of a use or
function of the identified goods.” |In support thereof, he

relies in part on the dictionary definition of “mayday” as
“an international radiotel ephone signal word used by
aircraft and ships in distress” from The Anerican Heritage
Dictionary of the English Language (3d ed. 1992),

mai nt ai ni ng that “mayday” “is commonly used to describe a
di stress signal or request for energency assistance from
the user of a notor vehicle.” He also relies on various

Internet articles which describe “mayday systens,”

! Application Serial No. 75719651, which was filed on June 4,
1999, based on applicant's assertion of its bona fide intention
to use the mark in comerce
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contendi ng that “mayday” “has becone a termof art used in
the autonotive and energency response industries to
descri be a system or equi prment that incorporates gl obal
positioning, satellite and wirel ess tel ecommuni cati ons, and
ener gency response technologies in order to determ ne the
| ocation of and communicate with a notor vehicle and its
operator in an energency situation.” Specifically, he
mai ntains that “in the context of applicant's goods
MAYDAY i mmedi at el y and unanbi guously descri bes a system or
equi pnrent that is used by the operator of a notor vehicle
to request energency assistance and conmunicate with
ener gency response personnel.”

Appl i cant has argued agai nst the refusal to register
under Section 2(e)(1), contending that while “[a] pplicant
readily agrees that [mayday] is an international radio-

t el ephone signal word used as a distress call,” the term
“is, at nost, suggestive of [applicant's] goods.”
According to applicant, to be nerely descriptive, “a mark
must have no other neaning or function”; that, in this
case, there are nmultiple neanings of “mayday” as evi denced
in Internet search results using the Google and Yahoo

search engi nes which were submtted by applicant in

response to the examning attorney’s initial refusal under
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Section 2(e)(1l); and that “the consum ng public is exposed
to a plethora of uses of ‘mayday.’” (Brief at pp. 4 - 6.)

A termis deened to be nerely descriptive of goods or
services, wthin the neaning of Section 2(e)(1), if it
forthwith conveys an imedi ate i dea of an ingredient,
quality, characteristic, feature, function, purpose or use
of the goods or services. 1In re Guulay, 820 F.2d 1216, 3
USPQ2d 1009 (Fed. Cir. 1987); and In re Abcor Devel opnent
Corp., 588 F.2d 811, 200 USPQ 215 (CCPA 1978). A term need
not inmredi ately convey an idea of each and every specific
feature of the applicant's goods or services in order to be
considered nerely descriptive; it is enough that the term
descri bes one significant attribute, function or property
of the goods or services. Inre HUDDL.E, 216 USPQ 358
(TTAB 1982); and In re MBAssoci ates, 180 USPQ 338 (TTAB
1973).

W first consider the Internet evidence of record and
the exam ning attorney’s contention that “myday” *“has
becone a termof art used in the autonotive and energency
response industries.” The record in this case includes the
foll owi ng Internet evidence:

From www. cts. um. edu, University of M nnesota Center
for Transportation Studies:

Mayday equi pnent is on the verge of becom ng a
standard feature in many vehicles. |In fact, nore
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than two mllion vehicles are expected to have
Mayday features avail able by next year.

www. contare. org, ConCARE Al li ance:

Simlar to safety benefits provided by the proper
use of seat belts and airbags, telmatics Mayday
systens represent the next generation of |-
vehicl e safety technol ogy. Mayday systens
automatically notify a private call center, such
as GM OnStar, ATX Technol ogi es, or AAA Response,
that a vehicle’s airbag has been depl oyed, or an
energency call button has been pushed.

ww. i ts.dot.gov, ITS U S. Departnent of
portation:
Title: Mayday Systens

* * *
Current

St at us: WM/ DOT is seeking to identify new

opportunities to continue the devel opnent of

its Mayday system

www. i acpt echnol ogy.org - article entitled “Intelligent

portation Systens: A Traffic Incident Managenent
.2

I n-vehi cl e technol ogi es such as Mayday are
becomi ng nore and nore prevalent. These systens
are nost conmmonly marketed as OnStar (Cenera

Mot ors), RESCU (Ford/Lincoln), and RESPONSE
(AAA). Mayday systens enabl e vehicle operators
to have direct verbal comrunication with private
call centers regarding requests for traveling
directions or mechani cal assistance, or
notification of crashes.

2 Because a URL was not provided for this article, we are not

certai

n fromwhere it cane. However, we consider this article

because applicant has not raised a specific objection to the

articl

e on this basis.
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From www. vi r gi ni adot . or g:

Estimates are that Mayday systens could cut
response tinmes froman average of nore than 9
mnutes to |l ess than 5 m nutes.

From www. ur . ku. edu, The University of Kansas O fice of
Uni versity Rel ations:

But work is under way on a system call ed Mayday,
whi ch woul d summon hel p automatically in an
energency such as this.

From ww. smarttrek. org:

The advantage of wireless technology — mobility —
has made it inpossible for energency dispatchers
to find wireless 911 callers who don’t know their
| ocation. XYPoint and Bartizan will provide two
versi ons of mayday systens to send acci dent

| ocations electronically to energency and
roadsi de response centers.

From U. S. Departnent of Transportation, “Intelligent
Transportation Systens Standards Fact Sheet,” dated August
2000:

Systens that are used to alert energency response
agenci es that an individual vehicle has been
involved in an accident are commonly referred to
as “mayday systens.” Unfortunately, the 30 or so
di fferent nmayday systens that have been installed
in many vehicles recently cannot conmunicate with
each other, nor are they conparable with existing
national, state, or local |evel energency (911)
response agenci es.

Fromthe foregoing, it is apparent that “mayday” is a
termused to identify or describe a systemfor alerting
energency police, fire and rescue professionals of a notor
vehicle in distress, and that a comuni cati on devi ce which

sends a distress signal to such professionals, such as an
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el ectronic transceiver, is used in such a system Thus,
one use or function of the goods identified in the
application is with mayday systens. The exam ning attorney
therefore has nade a prim facia case based on the Internet
evidence that the applied-for mark nerely describes a use
or function of the goods.

Applicant contends that the Internet evidence
submtted by the exam ning attorney “can be tied to a
single source. Specifically, Mnnesota Guidestar initiated
the project in the 1990's called Mayday Plus ... The Mayday
Plus project was an intelligent transportati on systens
(I'TS) initiative to provide innovative solutions to
transportation problens.” (Reply at pp. 1 - 2.)% Even if
applicant's contention is true, the record reflects use of
“mayday” in connection with “myday systens” or al one, and
not only as “Mayday Plus” or always with “Mayday Plus.”

Addi tionally, the evidence shows use of “nayday systens”
W thout capitalization in sonme Internet articles. Wile
M nnesota Cui destar nmay have initiated a study called

“Mayday Plus” in 1995,% it is certainly possible — and in

3 Applicant has also provided with its reply brief additional
evi dence taken fromthe Internet. This additional evidence is
untinmely and is not further considered because under Tradenark
Rul e 2.142(d), the record in an application should be conpleted
prior to filing an appeal

* See submission fromwwmv. i nformenterprise.prog.org, stating
“I['i]n 1995, MV DOT devel oped a concept, inplenmented, tested and
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this case, apparent, in view of the Internet evidence
obtai ned by the exam ning attorney in 2004 — that “nmayday”
has gai ned broader neaning over nine years and identifies a
systemfor alerting enmergency response agencies that an
i ndi vi dual vehicle has been in an accident. Additionally,
the record reflects use of “Mayday systen|{s]” by entities
such as the federal Departnment of Transportation, the
University of M nnesota and the University of Kansas.
Appl i cant al so contends that “whether a proposed mark
is nerely descriptive nust be evaluated fromthe standpoint
of the prospective purchaser of the goods” (quoting fromln
re Abcor Devel opnent Corp., 588 F.2d 811, 200 USPQ 215
(CCPA 1978)); that the Internet evidence is from federal
and state departnents of transportation; and that the
“jargon used by those enployed in a specific industry
shoul d not be unequivocally linked to the consuner unless
there is sufficient evidence to create this link.” (Reply
at pp. 4 — 5.) Applicant's argunent is not well taken.
First, we are not aware of any reason why the articles of
record would not be reviewed by autonobile manufacturers

who, as potential purchasers of applicant's goods, are

subsequently evaluated its Mayday Plus project through a unique
public-private effort. The goals of this 11 county project
were ...7
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consi dering whether to include electronic transceivers in
their vehicles. Second, there is no reason to suggest that
potential purchasers of applicant's goods such as

aut onobi | e manufacturers or individuals would not access
the sane Internet articles introduced by the exam ning
attorney in determning whether to install an electronic
transceiver in a vehicle and participate in a “nmayday
system”

The exam ning attorney has also relied on a dictionary
definition of “mayday.” The dictionary definition of
record provides that “mayday” is “used by aircraft and
ships in distress.” However, applicant's identification of
goods includes the limtation “for ...enmergency road
service.” Also, the Internet evidence of record does not
concern use of the termin connection with aircraft or
ships. Thus, there is an incongruity between the
dictionary definition of record on one hand, and the
identified goods and the Internet articles on the other
hand.

The definition of “mayday” in Webster’s Third New

I nternational Dictionary (1993), of which we take judici al
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notice,®>is not limted to use by aircraft or ships; it
states: “an international radiotel ephone signal word used
as a distress call, to introduce a distress nessage, or by
distress traffic.” Applicant too has stated that it
“readily agrees that this [“MAYDAY! MAYDAY!”] is an

i nternational radiotel ephone signal word used as a distress
call.” (Brief at p. 4.) Therefore, we find that “mayday”
is atermthat one may use with an el ectronic transceiver
in seeking “energency road service.” As such, “mayday,”
describes a feature of applicant's goods.

We next address applicant's argunent, noted above,
that there are multiple neanings of “mayday” and that the
“consumner nust enpl oy sone imagi nation, thought, or
perception to reach a conclusion as to the nature of
Applicant's goods ...” Applicant's argunent is not
persuasi ve because the lists of Internet search results
whi ch applicant relies on in support of its argunent is not
particul arly probative, as the excerpts that appear in such
lists are extrenely truncated and we do not have the web
pages thensel ves fromwhich to exam ne the context within

whi ch the search terns are used. Also, as the exam ning

® The Board may take judicial notice of dictionary definitions.
Uni versity of Notre Dane du Lac v. J. C. Gournet Food Inports
Co., Inc., 213 USPQ 594 (TTAB 1982), aff’d, 703 F.2d 1372, 217
USPQ 505 (Fed. Cir. 1983).

10
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attorney correctly notes, descriptiveness is considered in
relation to the identified goods, and the fact that a term
may have different meanings in other contexts is not
controlling on the question of descriptiveness. Inre
Chopper Industries, 222 USPQ 258 (TTAB 1984).

Applicant has also argued that “the records of the
USPTO show a history of granting registration of the MAYDAY
mark in connection with ‘energency’ goods and services and a
variety of other goods and services.” Applicant refers to
various third-party applications and registrations listed in
its response (filed January 31, 2000) to the first Ofice
action, and different third-party applications and
registrations listed in its reply brief.

Appl i cations, however, are only evidence that an
applicant has filed for registration of a mark; thus, we do
not further consider any of the applications identified by
applicant. See In re Phillips-Van Heusen Corp., 63 USPQRd
1047, 1049 n.4 (TTAB 2002).

As for the registrations listed by applicant inits
January 31, 2000 response, applicant has not provided copies
of the registrations during the prosecution of this case.

To make a third-party registration of record, a copy of the
regi stration, consisting of either a copy of the paper

USPTO record or a copy taken fromthe el ectronic records of

11
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the Ofice, should be submtted. Mere listings of
regi strations are not sufficient to nmake the registrations
of record.

However, there are limted circunstances in which the
Board w Il consider such listings. |In particular, if an
applicant includes a listing of registrations in a response
to an Ofice action, and the exam ning attorney does not
advi se applicant that the listing is insufficient to make
the registrations of record at a point when applicant can
correct the error, the examning attorney will be deenmed to
have stipulated the registrations into the record. Because
the exam ning attorney was silent regarding applicant's
reliance on these registrations and did not advise
applicant that the listing is insufficient to nmake the
regi strations of record, the registrations, nanely,

Regi stration Nos. 1256677, 1996243, 2046413 and 2085329,
are considered of record. However, the Board will not
consider nore than the information provided by applicant,
and if applicant has provided only a |ist of registrations
nunbers, the list will have very Iimted probative val ue.
See TBMP § 1208.02 (2d ed. rev. 2004) and cases cited
therein. Applicant only provided a list of registration
nunbers and stated “[t]he only common termis MAYDAY which

appears in nunmerous applications and registration ...”

12
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Applicant did not, in its January 31, 2000 response,
identify what the marks which are the subject of the

regi strations actually are, or even identify the goods or
services set forth in the registrations.® Thus, the

regi strations are of essentially no probative val ue.’

Also inits reply, applicant identified additional
applications and registrations which contain the term
MAYDAY and were not previously cited by applicant.
Applicant “requests that the Board take judicial notice” of
t he applications and registrations. The Board does not
take judicial notice of applications and registrations.
See In re Duofold Inc., 184 USPQ 638 (TTAB 1974). These
applications and registrations are therefore given no
further consideration. See Trademark Rule 2.124(d).

In view of the foregoing, we conclude that, when used

in connection with applicant's goods, the term MAYDAY

® Applicant, in its reply, identified the marks and subj ect

goods. To allow applicant to introduce this evidence in the |ast
paper filed in this case is patently unfair to the exam ning
attorney and the exam nation process. |In view thereof, and
because pursuant to Trademark Rule 2.124(d) a record is to be
conpl eted prior to an appeal, we do not give further
consideration to the additional information submitted by
applicant regarding these registrations in its reply brief.

" Even if applicant had included copies of the registrations with
its response, we would not arrive at a different result. 1Inre
Nett Designs, Inc., 236 F.3d 1339, 57 USP@2d 1564 (Fed. Cr.

2001) ("Even if sone prior registrations had some characteristics
simlar to Nett Design's application, the PTO s all owance of such
prior registrations does not bind the Board or this Court.").

13
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i mredi ately descri bes, w thout conjecture or speculation, a
significant feature, use and function of the goods, nanely,
that applicant's goods nay be used in connection with
“mayday systens.”

Decision: The refusal to register the mark as nerely
descriptive under Section 2(e)(1l) of the Trademark Act is

af firned.

14



