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M chael El bein of Hovey WIllianms LLP for Ferrellgas, L.P.

Fred Mandir, Tradenmark Exam ning Attorney, Law Ofice 105
(Thomas G Howel |, Managi ng Attorney).

Bef ore Wal ters, Chapnman and Bucher, Adm nistrative Trademark
Judges.

Qpi ni on by Bucher, Adm nistrative Trademark Judge:

Ferrellgas, L.P. seeks registration on the Principal
Regi ster of the mark FUELGAS for goods and services identified
as “propane gas” in International Cass 4 and “transportation
of propane gas by truck and pipeline,” in International C ass
39.' The application, as anended, seeks registration under
Section 2(f) of the Trademark Act (15 U.S.C. 81052(f)) as a
result of the mark acquiring distinctiveness due to
substantially exclusive and conti nuous use of the mark in

conmerce Since 1958.

! Application Serial No. 75738326 was filed on June 28, 1999
based upon applicant’s claimof use in commerce since at |east as
early as Septenber 12, 1958.
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The Trademark Exam ning Attorney has refused registration
under Section 2(e)(1l) of the Trademark Act on the ground that
the term FUELGAS, when used on propane gas and the
transportation thereof, is generic and, thus, incapable of
functioning as a source-identifying mark.

When the refusal was made final, applicant appeal ed.
Applicant and the Exam ning Attorney submtted briefs.
Applicant did not request an oral hearing.

The Tradermark Exam ning Attorney maintains that the term
sought to be registered is generic. Mre specifically, he
asserts that the termis the name of “the specific goods and
the category of goods transported.” (Trademark Exam ning
Attorney’s appeal brief, p. 5)

It has been repeatedly stated that “determ ning whether a
mark is generic ...involves a two-step inquiry: First, what is
t he genus of goods or services at issue? Second, is the term
sought to be registered or retained on the register understood
by the relevant public primarily to refer to that genus of

goods or services?” H Mirvin Gnn v. Internationa

Association of Fire Chiefs, 782 F.2d 987, 228 USPQ 528, 530

(Fed. Cir. 1986). O course, in a proceeding such as this,
t he genus of services at issue are the services set forth in
the recitation of services in the application itself. Magic

Wand Inc. v. RDB Inc., 940 F.2d 638, 19 USPQ2d 1551, 1552
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(Fed. Cir. 1991) [“Thus, a proper genericness inquiry focuses
on the description of services set forth in [the application
or] certificate of registration.”].

Mor eover, the burden rests with the Trademark Exam ni ng
Attorney to establish that the mark sought to be registered is
generic for the goods and services as described in the

application. Inre Mrrill Lynch, 828 F.2d 1567, 4 USPQRd

1141, 1143 (Fed. Cr. 1997). It is incunbent upon the
Trademar k Exam ning Attorney to nake a “substantial show ng ...
that the matter is in fact generic.” |Indeed, this substanti al
showi ng “nust be based on cl ear evidence of generic use.”

Merrill Lynch, 4 USPQRd at 1143. Thus, it is beyond dispute

that “a strong showing is required when the O fice seeks to

establish that a termis generic.” Inre K- T Zoe Furniture

Inc., 16 F.3d 390, 29 USPQ2d 1787, 1788 (Fed. Cir. 1994).
Furt hernore, doubt on the issue of genericness nust be

resolved in favor of the applicant. In re Waverly Inc., 27

USPQ2d 1620, 1624 (TTAB 1993).

Addressing the first part of the G nn genericness inquiry
above, we find that the genus of goods at issue in this case
i s propane gas and that the genus of services at issue in this
case is the transportation of propane gas.

We turn next to the second part of the G nn genericness

inquiry: whether the nmatter applicant seeks to register,
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FUELGAS, is understood by the relevant public primarily to
refer to the genus of goods and services at issue, i.e.,
propane gas and the transporting of propane gas.

The Exam ning Attorney initially assigned to this case
provi ded separate dictionary definitions of the words “fuel "2
and “gas”® arguing that these two words are “generic synonyns
for each other.” (Ofice action of July 3, 2001).

In support of the refusal, each of the three successive
Exam ni ng Attorneys assigned this case submtted excerpts of
articles retrieved fromthe LEXI S/ NEXI S dat abase and/ or
webpages fromthe Internet show ng uses of “fuel gas” (and
variations thereof) used in connection with gaseous nmaterial s.

I n response, applicant argues that the term FUELGAS is
not generic, but rather should be deened to be nerely
descriptive, and that the term has acquired distinctiveness
when used in connection with its propane gas and the
transportation thereof. Applicant asserts that consuners
associate the termw th applicant, and that conpetitors do not
need to use the termto describe their propane gas and the

transportation thereof. Applicant argues that:

2 fuel: 1. Sonething consuned to produce energy, especially:
a. A material such as wood, coal, gas, or oil burned to produce
heat or power...The Anerican Heritage Dictionary of the English

Language, (3"¢ Ed 1992).
3 gas: ...2. A gaseous fuel, such as natural gas...The Anerican

Heritage Dictionary of the English Language, (3'¢ Ed 1992).
-4 -
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Applicant’s mark is not generic for Applicant’s
goods or services... The evidence supplied by the
vari ous Exam ning Attorneys to whomthis application
has been assigned show that while “fuel” and “gas”
often appear in conjunction to refer to sone type of
fuel, the terns are not the genus for propane ..

The evi dence presented in which the conpound word
FUELGAS do[ es] appear are for the nost part
apparently used to descri be sonme substance ot her

t han propane ... (Applicant’s appeal brief, p. 4).

To our know edge, this two-word designation does not appear in
any general or specialized dictionaries. W agree with
applicant that nost of the NEXIS excerpts placed into the file
di scuss a gaseous product known as “fuelgas” (or “fuel gas”),
but it is not propane gas. Rather, the references reveal a

wi de range of industrial by-products known in general as “fuel
gas streans.” They are produced in oil refineries, chemcal

pl ants, coal gasification or biomass gasification settings,
and may be used el sewhere in the industrial plant or may be

pi ped offsite for power generation:

UNI ON PACI FI C STARTS UP SOUR- GAS WAHSATCH SYSTEM
In Cctober 1993, the sour gas and fuel gas pipelines
were hydrostatically tested to ensure their
integrity before start-up. The mininumtest
pressure for the sour-gas line was 180% of the MAOP
of 1,760 psig.*

TUNE- UP OF AM NE SYSTEM AVO DS COSTLY NEW SYSTEM
* Persistent foam ng problens resulted in amne
carryover into the fuel gas system |t was obvious
that charcoal and iron sulfide fines were being
carried dowmnstreamfromthe charcoal filters....?

Gl & Gas Journal, June 27, 1994.
5 Gl & Gas Journal, March 15, 1999.
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CLEAN COAL PRQJECT READY FOR NEXT PHASE
When all of the energy of the coal is put through
the gasifier, then the steamw thin the fuel gas
stream can’t be superheated, Wlford said....*

GERMANY, | NC.
...The company clains it can convert all types of
coal, including lignite and anthracite, to fuel gas.
The conpany clains that pilot plants using Prenflo
emt 25%1ess CO, than equival ent coal -el ectric
units.’

I NCI NERATI ON — TODAY' S HOT OPTI ON FOR WASTE

DI SPOSAL
If aliquid waste has very | ow ash or inorganic
content, and if no hal ogens, sulfur or phosphorus
are present, then the quality of the fuel gas from
the incinerator will be nuch the sanme as that from
conbustion of a fossil fuel...38

RECOVERI NG HEAT | N FI RED HEATERS
For fired heaters, Anmerican PetroleumlInstitute
(APlI') Standard 560 reconmends, for natural -draft
operation, 20% excess air for fuelgas and 25% f or
fuel oil....°

CRYOGENI CS PRI NCI PLES AND APPLI CATI ONS
...A PSA unit could provide the hydrogen, of course,
but it could not yield a sotichionetric N: 3H,
synthesis stream a pure-argon fraction, and a
hi ghly concentrated fuel gas.

TREATI NG HYDROGEN SULFI DE: AN ALTERNATI VE TO
CLAUS
... Anong anaerobic applications: treating refinery
fuel gas, digester gas fromsewage plants, and acid
gases fromanm ne treaters; disposing of stripper gas
fromsour waters; and processing syngas from coal
gasifiers. ™

HANLAN- ROBB COVES ON STREAM
...Power to the RTUs is provided by individua
fuel gas- powered thernoel ectric generators, which can
out put 50Wat 24 V.*?

Coal & Synfuels Technol ogy, January 22, 1996.

Cheni cal Engi neering, Decenber 1990.

Chem cal Engi neering, Cctober 12, 1987.

Chem cal Engi neering, August 18, 1986.

Chem cal Engi neering, May 13, 1985.

Chem cal Engi neering, January 21, 1985.

Gl & Gas Journal, Cctober 22, 1984.
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FUEL GAS SYSTEM ADVI SOR

Application: The Fuel gas system Expert System
Process Advi sor (ESPA) provides the process operator
wi th specific guidance and infornmation to optim ze
and inprove a refinery or chem cal plant fuel gas
system Wthin conplex refineries and chenica

pl ants, the fuel gas systemis integral to the plant
operation because it supplies and/or exports fuel
gas to virtually every process unit in the plant.
Further conplexity is introduced because fuel gas
may be purchased frommultiple producers at
differing rates, and/or may be sold to other
conmpani es at different rates.

The fuel gas rate of inport and/or export flow on
each process unit varies fromminute to nminute as a
result of varying heating requirenents, different
feed rates, changing fuel gas Btu heat contents,
weat her, and other | oad and process disturbances.

Al so, the operators make changes to the fuel gas

i nport and/or export to optim ze their process units
and those changes affect the total fuel gas bal ance.
The overal |l coordination/optimzation/nonitoring of
the fuel gas systemis difficult because an operator
on a unit on one side of the plant frequently does
not know what an operator on a unit on the other
side of the plant is doing. The purposes of a fuel
gas ESPA are to provide the tools and advice for
overall fuel gas systemoptimzation. Gensynis &
is used to store the know edge and provide the
operator interface.?®®

DETAI LS OF TWO | MPLEMENTED OPPORTUNI Tl ES

Key Strat egi es:

. M nimze LPGin fuel gas by inproving
operations of crude-distillation unit (CDU) |ight
ends ....

. I nprove fuel-gas system pressure control to
mninize fuel-gas let down to flare and to encourage
operators to burn nore fuel gas in heaters.*

DLN COMBUSTORS DEMAND BETTER FUEL- GAS CONDI TI ONI NG

Premat ure overhaul s and fl ashback incidents in gas
turbi nes equi pped with dry | ow NO (DLN) conbustors
can be avoided sinply by inmproving fuel -gas
condi ti oni ng.

Oiginally, gas turbines were engineered for 30,000
to 40,000 hours between overhauls. Unfortunately, in

13
14

Hydr ocar bon Processing, Septenber 1, 2001.

al

& Gas Journal, May 1, 2000.
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some cases, gas turbines equi pped with DLN
combustors only | ast 2000-3000 hours between

over haul s because of entrained aerosols in the fuel
gas.

In other cases, the fuel gas is falling belowits
dew point, allow ng condensation to fall out of the
gas and cause danagi ng fl ashback incidents. To avoid
condensation, turbine manufacturers are requiring
50F of superheat in the fuel gas, which nmeans the
gas must be nmintained at | east 50F above its dew
point. Because on-line dew point analysis typically
is not conducted, the gas often is heated by 50F
continuously....®

The current Trademark Exam ning Attorney also submitted a
variety of summary hits fromlnternet searches. As seen above
in the NEXIS stories, multiple Internet sunmary hits show t hat
the term“fuel gas” is used in the refinery and petrochem cal

i ndustries (incendiumcom processassoci ates.com coking.com

where refinery tail gases are used el sewhere in the refining

process or noved through pipelines (kodoor.com, filtered

(nfs-inc.com axsia-serckbaker.conm and conpressed

(gasconpressor.com) on their way to power high tenperature gas

turbines. Additionally, “oxygen-fuel gas” is a termof art

for welding and cutting torches (torchcutter.com

ener gyaddi ti ves. com deansafe.con). Yet none of these

exanpl es denonstrates generic usage for propane gas or for the

transportation of propane gas.?®

15 Power, March-April 2001

16 Seven NEXI S stories and a nunber of Internet hits were
references to a conpany known as “National Fuel Gas Distribution
Corporation” (with its trade nane shortened to “National Fuel”), a
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This | eaves very few exanples in the record — one where
the term“fuel gas” is used to describe comercial gas
products |ike propane (e.g., in the context of discussion of
advances in a residential hot water boiler) and a second where
the pipeline transportation of sonme type of gas (although the

abbrevi ated sections shown fromthe Pipeline and Gas Jour nal

do not nention propane):

WET- RECUPERATED BO LER TECHNOLOGY: AN ADVANCE
| N HYDRONI C HEATI NG EFFI Cl ENCY

In the Q. boiler, conbustion air is heated and
fully saturated wth water (condensate), m xed
with the fuel gas (natural or propane), and
ignited.

DEVELOPMVENTS | N PLASTI C Pl PE TECHNOLOGY AND
TRENCHLESS | NSTALLATI ON

Over the last 50 years there have been nmgjor
changes in the materials used to construct pipe
networks for the transportation of fuel gas at
or bel ow 10 bar gauge.®®

Despite repeated searches on databases spanni ng al nost
twenty years (e.g., 1984 to 2002), the Ofice was able to
| ocate very few exanpl es of generic usage, and these are from

publications directed to specialized industries.

conmpany that sells and transports natural gas to custoners in
western New York (Buffalo) and northwestern Pennsylvania (Erie).

We consider the Internet hits show ng usage of this conbined
termin Canada, Europe and Asia to be of mninmal evidentiary val ue
as they do not necessarily show usage of the termas U S. consuners
would viewit. See In re Ubano, 51 USPQ2d 1776, 1778 (TTAB 1999).

A final broad category of non-comrercial usage appears in
i nternational standards, national regulatory codes (e.g., Federa
Energy Regul atory Commi ssion), and state and | ocal buil di ng codes.
S Air Conditioning, Heating and Refrigerati on News, Decenber 7,
1998.

18 Pi pel i ne and Gas Journal, Decenber 1, 2001.
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In fact, we agree with applicant that the instant case is

anal ogous to the facts of In re Mnnetonka, Inc., 3 USPQRd

1711 (TTAB 1987) [despite the fact that “soft soap” has a
techni cal nmeaning as an industrial type potash soap, the

desi gnati on SOFTSOAP is not a generic designation for |iquid
soap sold to consunmers in a punp-type dispenser]. Simlarly,
in the instant case, it is obvious that “fuelgas” (or “fuel
gas”) is a technical termin various hydrocarbon-processing

i ndustries. However, the record shows that despite decades of
usage by applicant (and its predecessors) of this term there
is substantially no usage of this termby applicant’s
conpetitors, who do not have a need to use the term FUELGAS as
a generic designation for propane or the transportation of

pr opane.

In the absence of any usage by conpetitors, we still
apply logic and common sense to the plain neaning of these two
ordi nary, English-Ianguage words within the real-world context
of applicant’s propane gas. The initially-assigned Trademark
Exam ning Attorney characterized these two nouns as “generic
synonynms for each other.” The cited dictionary defines the
word fuel as “gas” and the word gas as a “gaseous fuel.” Wen
pl aced together, the conbination involves significant re-
duplication — a sonewhat awkward iteration of terns.

Substantially all types of gas discussed in this record are
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used as sone formof fuel. By way of contrast, consider, for

exanple, the dictionary definitions of the designation “fuel

oil,” of which we take judicial notice.? Mst oil is used as
a lubricant — not as a fuel. Accordingly, in the context of
“fuel oil,” the word “fuel” is a critical nodifier for the
word “oil.”2 Again by way of contrast, the conbined term
“fuel oil” is so clearly a generic designation (and a

dictionary ternm) used by everyone in the field of selling or
transporting oil to be used as a fuel.

On the other hand, the fact that applicant may have
chosen to elimnate the space between these two words (“fuel”
and “gas”), thereby conpressing two words into a single word,
is imuaterial to the result herein. Relevant purchasers wl |
readi |y understand “fuelgas” to be “fuel gas” in the context
of applicant’s goods or services. Qur principal review ng
court specifically stated that the presence or absence of a
space between the words was not determ native of its status as

a “compound word.” See In re Gould Paper Corp., 834 F.2d

1017, 5 USP@d 1110 (Fed. G r. 1987) [ SCREENW PE generic for

prenoi stened antistatic cloths for cleaning conmputer and

19 fuel oil: an oil that is used for fuel and that usu. has a

hi gher flash point than kerosene. Wbster’'s New Coll egi ate
Dictionary (1973).

20 oil: 1 a: any of nunerous unctuous conbusti bl e substances
that are liquid or at least easily Iiquefiable on warm ng, are
soluble in ether but not in water, and | eave a greasy stain on paper
or cloth. Wbster’s New Col | egiate Dictionary (1973).
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television screens]. See also Inre Sun G| Co., 426 F. 2d

401, 165 USPQ 718 (CCPA 1970) [ CUSTOVBLENDED generic for

custom bl ended gasoline]; Cummins Engine Co. v. Continental

Motors Corp., 359 F.2d 892, 149 USPQ 559 ( CCPA 1966)

[ TURBODI ESEL generic for internal combustion engines]; Inre

Abcor Devel opnent Corporation, 588 F.2d 811, 200 USPQ 215

(CCPA 1978) [ GASBADCE for gas nonitoring badges]; Turtle WX,

Inc. v. Blue Coral, Inc., 2 USPQRd 1534 (TTAB 1987) [ WASHWAX

generic for product which sinmultaneously washes and waxes a

vehicle]; and Mcro Mtion Inc. v. Danfoss A/S, 49 USPQ2d 1628

(TTAB 1998) [ MASSFLO for flowreters for neasuring flow of nass
of fluid].

Accordingly, in answering the second prong of the Marvin
G nn genericness inquiry as to how FUELGAS is understood by
the relevant public, this record shows very few exanpl es of
where this termis used in a generic manner. This enpirical
observation is consistent with our earlier analysis of the
conposition and origins of this conbined term supra.
Accordi ngly, we have doubt on the issue of genericness. Under
our case |law on genericness, we nust resolve such doubt in
favor of applicant. Hence, we are conpelled to reverse the
refusal to register nade by the Trademark Exam ni ng Attorney.
O course, any entity that can denonstrate a legitinate
interest in the use of FUELGAS for propane or the
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transportation of propane may file an opposition to this

application. Cf. Inre Mrrill Lynch, Pierce, Fenner, and

Smith Inc., 828 F.2d 1567, 4 USPQd 1141, 1144 (Fed. Gr.
1987) .

Applicant has argued, should we find this matter not to
be generic, that pursuant to Section 2(f) of the Trademark
Act, we should find that the designation FUELGAS has acquired
di stinctiveness as a source indicator in |light of prom nent
use of this termby applicant (and applicant’ s predecessors)
for nore than fifty-six years.?

The Trademark Examining Attorney failed to address
applicant’s showi ng of acquired distinctiveness on its nerits.
That is, having taken the position that any evidence of
acquired distinctiveness is irrelevant for a generic term the
Trademar k Exam ni ng Attorney has done nothing, in the
alternative, to refute this particular showng. Gven the
decades of usage of this termthroughout a | arge region of the
country by applicant and its predecessors, acconpanied by a
showi ng of advertising expenditures of a mllion dollars a
year over a period of many years, we conclude that applicant

has proven acquired distinctiveness by a preponderance of the

21 While the application papers claimfirst use anywhere as of

Sept enber 12, 1958, counsel alleges that the mark was actual |y used
by applicant’s predecessor in interest as of 1947.
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evi dence. See Tone Brothers, Inc. v. Sysco Corp., 28 F.3d

1192, 31 USP2d 1321 (Fed. Cir. 1994) [the party attenpting to
establish legal protection for its mark has the burden of
provi ng acquired distinctiveness by a preponderance of the

evi dence] . #

Decision: The refusal to register this matter as generic
under Section 2(e)(1) of the Act is hereby reversed, and the
application will be forwarded for publication for opposition

in the Trademark O ficial Gazette under the provisions of

Section 2(f) of the Act.

2 While it nmay generally not be prudent for trademark counsel to

be the one signing a declaration on behalf of a corporate client
(see Allstate Insurance Co. v. Healthy Anerica Inc., 9 USPQRd 1663,
1666 (TTAB 1988)), we find M. Elbein’ s declaration of Decenber 28,
2001 to be drafted in such a way as to support applicant’s prinma
faci e case of acquired distinctiveness.
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