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M chael A. Bondi of Patterson, Thuente, Skaar & Chri stensen
for United Farners El evator Cooperative.
Scott Bal dwi n, Trademark Exam ning Attorney, Law Ofice 112
(Jani ce O Lear, Mnagi ng Attorney).
Before Simms, Bottorff, and Drost, Adm nistrative Trademark
Judges.
Qpi nion by Drost, Adm nistrative Trademark Judge:

On August 18, 1999, United Farners El evator
Cooperative (applicant) filed an application to register
the mark UNI TED SEED (in typed form on the Principal
Regi ster for goods identified as “bird seed” in

International Class 31.1 Applicant has disclained the term

“seed.”

! Serial No. 75778485. The application contains an allegation of
a date of first use anywhere of March 26, 1999, and a date of
first use in comerce of June 17, 1999.
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The exami ning attorney? has refused to register
applicant’s mark under Section 2(d) of the Trademark Act
(15 U. S.C. 8§ 1052(d)) because of two prior registrations,
owned by the sane registrant, for the mark UNI TED FEEDS i n
typed form?3 and with the design shown bel ow. *

FEEDS

Both registrations contain a disclainmer of the word
“Feeds” and they are for the identical goods in
International Class 31: “Livestock feeds, |ivestock feed
base m xes, and |ivestock feed prem xes.”

The exam ning attorney argues that the nmarks are very
simlar inasnuch as the “marks share the dom nant term
“United” and the goods are closely related. Exam ning

Attorney’s Brief at 4 and 7. Applicant, on the other hand,

2 The current exam ning attorney was not the original exanining
attorney in the case.

% Registration No. 2,167,093, issued June 23, 1998. Affidavits
under Sections 8 and 15 accepted and acknowl edged. This

regi stration also contains the foll owing goods, which are not at
issue in this appeal: “Livestock feed suppl enments, |ivestock
vitam ns, minerals and nedications” in International Cass 5.

* Registration No. 2,176,242, issued July 28, 1998. USPTO

aut omat ed records contain an entry dated Septenber 3, 2004, that
notes: “Partial Sec. 8 (6-Yr) Accepted & Sec. 15.” The record
further indicates that goods in Cass 5 were del eted.
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argues that UNITED SEED is a unitary mark, the marks are
different in sound and neani ng, the purchasers exercise a
hi gh degree of care, and the channels of trade are
dissimlar. Wen the refusal was nade final, applicant
filed this appeal.

When there is a question of |ikelihood of confusion,
we analyze the facts as they relate to the relevant factors

set out inlnre Majestic Distilling Co., 315 F.3d 1311, 65

UsP2d 1201, 1203 (Fed. Cir. 2003). See also Inre E. |

du Pont de Nenours & Co., 476 F.2d 1357, 177 USPQ 563, 567

(CCPA 1973); and Recot, Inc. v. Becton, 214 F.3d 1322, 54

USPQ2d 1894, 1896 (Fed. Cir. 2000). 1In considering the

evi dence of record on these factors, we nust keep in mnd
that “[t]he fundanental inquiry nmandated by 8§ 2(d) goes to
the cunul ative effect of differences in the essenti al
characteristics of the goods and differences in the marks.”

Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976).

The first factor we will consider is the simlarities
and dissimlarities of the marks in the application and
registrations. In this case, applicant’s mark and the mark
in the 093 registration are: UN TED SEED and UNI TED
FEEDS. The words are extrenely simlar with the only

di fferences being the first letter of the second word, “S”
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and “F,” and the fact that applicant’s second word is
singular and registrant’s word is plural. The ‘242
registration nerely adds a | arge uppercase letter “U,”~

whi ch woul d draw nore attention to the common word
“United,” and a fairly sinple design and stylization. “By
presenting its mark nerely in a typed drawing, a difference
[in type style] cannot legally be asserted by that party.”

Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ 937, 939

(Fed. Gr. 1983). The additional elements of the ‘242
regi stration, the background design and the addition of the
letter “U " would not significantly distinguish the marks

so that they would no longer be simlar. See In re Dxie

Restaurants, 105 F.3d 1405, 41 USPQRd 1531, 1534 (Fed. Cr

1997) (Federal Circuit held that, despite the addition of
the words “The” and “Cafe” and a di anond-shaped design to
registrant’s DELTA mark, there still was a |ikelihood of

confusion). See also In re Hyper Shoppes (Chio), Inc., 837

F.2d 463, 6 USP@@d 1025, 1026 (Fed. Cir. 1988) (BIGG S
(stylized) for grocery and general nerchandi se store
services found likely to be confused with BI GGS and desi gn

for furniture); Wella Corp. v. California Concept Corp.

558 F.2d 1019, 194 USPQ 419, 422 (CCPA 1977) (CALI FORNI A
CONCEPT and surfer design likely to be confused with

CONCEPT for hair care products).
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Furthernore, the fact that the registered narks use
the plural form (“Feeds”) and applicant’s mark uses the
singular form(“Seed”) is not significant. WIson v.

Del aunay, 245 F.2d 877, 114 USPQ 339, 341 (CCPA 1957) (“It
is evident that there is no material difference, in a
trademark sense, between the singular and plural forns of
the word * Zonbi e’ and they will therefore be regarded here
as the sanme mark”). Also, there are obvious simlarities

i n appearance and pronunci ati on between the words FEEDS and
SEED i nasnuch as they share the common letters “EED.”

However, we nust conpare the marks in their
entireties. Here, the marks are UNI TED SEED and the
regi stered marks are UNI TED FEEDS and U UNI TED FEEDS. The
marks are very simlar in sound and appearance. They woul d
be pronounced simlarly and they have a very simlar
appearance. The Federal Circuit held that there was a
| i kel i hood of confusion in a case in which the applicant
added the term“Swing” to the registered mark “Laser.” The
Court held that: “Regarding descriptive ternms, this court
has noted that the ‘descriptive conponent of a mark may be
given little weight in reaching a conclusion on the

l'i kel i hood of confusion.”” Cunninghamv. Laser Golf Corp.,

222 F. 3d 943, 55 USP2d 1842, 1846 (Fed. Cir. 2000),

gquoting, In re National Data Corp., 753 F.2d 1056, 224 USPQ
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749, 752 (Fed. Cir. 1985). See also In re Code Consultants

Inc., 60 USPQ2d 1699, 1702 (TTAB 2001) (Disclainmed matter
is often “less significant in creating the mark’s
comercial inpression”). In this case, we find that the
“Seed” and “Feeds” woul d have nuch less significance in

di stingui shing the marks than the conmon term “United.”
This is particularly true in this case inasnuch as the
terns “Seed” and “Feeds” are generic terns for applicant’s
and registrant’s goods set out in the application and
registrations (“bird seed” and “livestock feeds”).

When we conpare the neanings of the marks, we again
note that there is a difference, but the difference is
slight. Applicant’s mark is UNI TED SEED while registrant’s
mar ks contain the words UNI TED FEEDS. However, the
difference in neaning between the words “Seed” and “Feeds”
is not great. Food for birds can be called “feed” and
contain ingredients beside seeds. See Registration Nos.
760,422 (“wild bird feed”); 1,222,781 (“wild bird feed”);
and 2,024,860 (“feed for wild birds”);

www. hunt er sponyfarm com (“Ori gi nal No-Waste Bird Seed

(contains cracked corn)).” Also, the conmon term “United”
woul d have the sane neaning in applicant’s and registrant’s

mar ks.
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In addition, applicant argues that its mark is “a
unitary mark, and the entire mark is what creates a
comerci al inpression upon potential custoners.”
Applicant’s Brief at 3. Wile it is not entirely clear why
applicant’s mark would be a unitary mark, we have
considered the mark as a whole in our |ikelihood of
confusion analysis. Overall, the slight differences in the
mar ks do not detract fromthe simlarities and we concl ude
t hat because of the simlarities in sound, appearance, and
nmeani ng, their overall comrercial inpressions would
| i kew se be simlar.

The next question is whether applicant’s and
registrant’s goods are related. Applicant’s goods are
“bird seed,” while registrant’s goods are “livestock
feeds.” Broadly speaking both applicant’s and registrant’s
goods involve food for animals. The exam ning attorney has
al so put in evidence that suggests that bird and |ivestock
food nay be sold by the sane entity under a common
trademark. See, e.g., Registration Nos. 715,514 (“feeds
for poultry, birds, dogs, rabbits, livestock”); 760,422
(“l'ivestock feed, poultry feed, pigeon feed, wild bird
feed”); 1,222,781 (“wld bird feed and feed for poultry and
|l ivestock”); 1,372,869 (“bird feed ...livestock feeds”);

1,379,418 (“poultry, livestock, and wild bird feed);
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2,024,860 (“feed for wild birds and |ivestock”); and
2,171,312 (“livestock feeds, pet food and bird seed”).
Thi s evi dence supports the exam ning attorney’s concl usion

that the goods are related. In re Micky Duck Mustard Co.

6 USPQ2d 1467, 1470 n.6 (TTAB 1988) (Al though third-party
regi strations “are not evidence that the marks shown
therein are in use on a comrercial scale or that the public
is famliar wwth them [they] may have sone probative val ue
to the extent that they may serve to suggest that such
goods or services are the type which may emanate froma

single source”). See also In re Albert Trostel & Sons Co.,

29 USPQ2d 1783, 1786 (TTAB 1993).

For goods to be related, “it has often been said that
goods or services need not be identical or even conpetitive
in order to support a finding of |ikelihood of confusion.
Rather, it is enough that goods or services are related in
sonme nmanner or that circunstances surrounding their
mar keti ng are such that they would be likely to be seen by
t he sane persons under circunstances which could give rise,
because of the marks used thereon, to a m staken belief
that they originate fromor are in sone way associated with
the sanme producer or that there is an associ ati on between
the producers of each parties' goods or services.” Inre

Melville Corp., 18 USPQ2d 1386, 1388 (TTAB 1991). The
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evi dence shows that prospective purchasers are likely to

assunme that there is sone relationship or association

bet ween bird seed and |ivestock feeds sold under very

simlar marks.
Appl i cant, however, argues that there is no

| i kel i hood of confusion because:
During the purchase of Appellant’s goods, and bird
seed generally, each purchaser exercises a high degree
of care to ensure that the seed purchased is
appropriate for attracting the desired birds. For
exanpl e, sonme of Appellant’s seed contains cracked
corn as an ingredient, while other seed contains fine
sunf | ower chi ps.

Applicant’s Brief at 6.°

We start by noting that “even careful purchasers are

not i mrune from source confusion.” In re Total Quality

Goup Inc., 51 USPQ2d 1474, 1477 (TTAB 1999). In addition

purchasers could clearly overlap inasnuch as farnmers and

ot hers responsible for feeding |ivestock nmay also feed wld
birds or keep donestic birds. Even if these purchasers are
careful purchasers, they would likely draw the concl usion
that the bird seed identified as UNI TED SEED was rel at ed
to, or associated with, the source of |ivestock feeds sold

under the UNI TED FEEDS nar ks.

® The exanmining attorney (brief at 8 n.1) has objected to the
evi dence that applicant has attached to its brief for the first
time in the case. W agree, and we will not consider any new
evi dence submitted with the applicant’s appeal brief. 37 CFR
§ 2.142(d)
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Appl i cant al so argues that the exam ning attorney
erred “by not giving significant weight to the fact that
the Appellant’s and the Registrant’s goods are marketed and
sold in different channels of trade. Applicant’s Brief at
8. Applicant goes on to argue that “bird seed is typically
sold in grocery stores and in plant nursery outlet stores”
while registrant’s feed for |ivestock, according to
registrant’s website is delivered “direct to the custoner,
no distributorships and very little advertising.” 1d. In
our likelihood of confusion analysis, registrant’s goods
are not limted to registrant’s actual channels of trade.

Oct ocom Systens, Inc. v. Houston Conputers Services |Inc.,

918 F.2d 937, 16 USPQ2d 1783, 1787 (Fed. Cir. 1990) (“The
authority is legion that the question of registrability of
an applicant’s mark nust be decided on the basis of the
identification of goods set forth in the application
regardl ess of what the record may reveal as to the
particul ar nature of an applicant’s goods, the particul ar
channel s of trade or the class of purchasers to which the
sal es of goods are directed”). Therefore, whether
registrant is currently only selling its products directly
to consuners does not limt the goods to sales through
those channels of trade. Neither applicant’s nor

registrant’s identification of goods contain any

10
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restrictions so we nust assune that they travel in all the

normal channels of trade. See Schieffelin & Co. v. Mblson

Conpani es Ltd., 9 USPQ2d 2069, 2073 (TTAB 1989)

(“IMoreover, since there are no restrictions with respect
to channels of trade in either applicant's application or
opposer's registrations, we nust assunme that the respective
products travel in all normal channels of trade for those
al cohol i c beverages”).

In addition, the exam ning attorney has al so
i ntroduced evidence that indicates that |ivestock feeds and
bird seed channel s of trade would overlap. See

www. mannapr o. com (General |ivestock feeds and birdseed and

wildlife products); ww. neptunefeeds.com (“Suppl enments &

Feed & Hay” and “Bird Seed, Dogs, Cats, Livestock”);

wwv. f eedl of t. com (Horse Feed, Caged Bird Feed, Chicken

Feed, Turkey and Duck Feed, Goat Feed, Ganebird Feed, M ni -

Pig Feed); ww scarl ettpetfood.com (“Scarlett conpanion

bird, wild bird, and small aninmal foods are still produced
i n Souderton, Pennsylvania ...The Pet & Animal D vision also
produces Equine Life prem umhorse feed and a full |ine of
| i vestock feed”).

When we consider the evidence of record, we concl ude

that the use of the UNI TED SEED and UNI TED FEEDS nar ks on

11
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bird seed and |ivestock feeds would likely result in
conf usi on.

Decision: The exam ning attorney’s refusal to
register applicant’s mark for “bird seed” on
the ground that it is likely to cause confusion with the
cited registered marks used in connection with the
i dentified goods under Section 2(d) of the Trademark Act is

af firned.
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