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Qpi ni on by Holtzman, Adm nistrative Trademark Judge:

Applicant, Hytex Industries Inc., has appealed fromthe
final refusal of the Tradenmark Exam ning Attorney to register the
mar k BEDFORD for "decorative vertical textiles; nanely,
acoustical panels for vertical surfaces for buildings sold to the

comercial interiors market through a distribution network of
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professionals who are with interior designers, facility managers
and contractors in their respective markets."?

The Tradermark Exami ning Attorney has refused registration
under Section 2(d) of the Trademark Act on the ground that
applicant's mark, when applied to applicant's goods, so resenbles
t he mark BEDFORD VI LLAGE for "prefinished wall paneling"? and the

3 each

mar k BEDFORD PARK for "wal |l paper sanple” and "wal | paper,"”

owned by a different entity, as to be likely to cause confusion.
Wien the refusal was nmade final, applicant appeal ed.?

Briefs have been filed, but an oral hearing was not requested.
Here, as in any likelihood of confusion analysis, we |ook to

the factors set forth inlInre E. 1. du Pont de Nenours & Co.

476 F.2d 1357, 177 USPQ 563 (CCPA 1973), giving particular

attention to the factors nost relevant to the case at hand,

including the simlarity of the marks and the rel atedness of the

goods or services. See Federated Foods, Inc. v. Fort Howard

! Application Serial No. 75/783,289, filed August 24, 1999, all eging
dates of first use and first use in commerce in 1984.

2 Registration No. 1,470,675 owned by Georgi a-Pacific Corporation;
i ssued Decenber 29, 1987; Sections 8 and 15 affidavits accepted and
acknowl edged, respectively.

3 Registration No. 1,980,620 owned by Rosedal e Wl | coverings Inc.;
i ssued June 18, 1996 under Section 44 of the Trademark Act.

“ A final requirement for acceptable specimens was w thdrawn by the
Exam ning Attorney in her appeal brief and is therefore noot.
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Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976) and In re
Azt eca Restaurant Enterprises Inc., 50 USPQ2d 1209 (TTAB 1999).

Turning first to the goods, the Exam ning Attorney contends
that applicant's and registrants' goods are related in that they
are, in each case, decorative wall coverings. To support her
position, the Exam ning Attorney has made of record third-party
regi strations purporting to show that the sane marks are
regi stered for various types of decorative wall coverings. 1In
addi tion, the Exam ning Attorney has submtted excerpts of
articles fromthe NEXIS database which, according to the
Exam ni ng Attorney, show that "paneling and wall paper...[are
used] as a conplenent to one another” and that the respective
goods travel in the sanme channels of trade to the sane
purchasers. Wiile noting that applicant's identification of
goods is restricted to professional purchasers and comrerci al
channel s of trade, the Exam ning Attorney points out that there
are no such limtations in either of the cited registrations and
contends that although such purchasers may be know edgeable in a
particular field, they are not necessarily know edgeabl e about
trademar ks.

Applicant argues, based on the market and purchaser
limtations in its identification of goods, that registrants
respective products, wall paneling and wal |l paper, are different

goods in different classes than applicant's "decorative verti cal
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textiles; nanmely, acoustical panels for vertical surfaces for
buil dings sold to the commercial interiors market...". Applicant
mai ntains that the differences in the goods "are such that these
know edgeabl e professionals” in the relevant field "would
recogni ze that the respective goods conme fromdifferent sources.”

To begin with, the question is not whether purchasers can
differentiate the goods thensel ves, but rather whether purchasers
are likely to confuse the source of the goods. See Helene Curtis
I ndustries Inc. v. Suave Shoe Corp., 13 USP@@2d 1618 (TTAB 1989).
Thus, it is not necessary that the goods be identical or even
conpetitive to support a finding of likelihood of confusion. It
is sufficient if the respective goods are related in sone nmanner
and/ or that the conditions surrounding their marketing are such
that they woul d be encountered by the same persons under
ci rcunst ances that could, because of the simlarity of the marks
used thereon, give rise to the m staken belief that they emanate
fromor are associated with, the sanme source. See In re Albert
Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993).

Nevertheless, in this case, registrant's broadly descri bed
wal | paneling offered under the BEDFORD VI LLAGE nark nust be
deened to enconpass applicant's wall coverings described as
"decorative vertical textiles, nanely acoustical panels" for

walls (or specifically "vertical surfaces for buildings"). Thus,



Ser No. 75/783, 289

t hese goods nust be considered legally identical, directly
conpetitive products.”®

Mor eover, applicant's "decorative vertical textiles; nanely,
acoustical panels for vertical surfaces for buildings" and the
wal | paper offered under the BEDFORD PARK mark are at | east
closely related products. Despite different wording, the
respective identifications descri be goods which have overl appi ng,
if not interchangeable, functions and purposes. Applicant's
products are essentially wall coverings consisting of decorative
and sound insulated fabric panels.® Wallpaper may be constructed
of the sane fabric materials as applicant's wall coverings and,
| i ke those wall coverings, nmay provide a sound-insulating as well
as decorative function.’” For exanple, a NEXIS article from The
Connecticut Law Tri bune (February 4, 1991) refers to this type of

utilitarian function in the context of office design: .a

common problemin office design is too-thin walls. An interior

> W would al so point out that the classification of goods is an
adm nistrative matter and is not significant in determning whether
goods are rel ated.

® The Board takes judicial notice of the definition of "textile" as
"[a] cloth, especially one manufactured by weaving or knitting; a
fabric." (The American Heritage Dictionary of The English Language (4'"
ed. 2000).

" \al | paper is defined in The Random House Dictionary of the English
Language (Second ed. Unabridged 1987) as "any fabric, foil, vinyl

material, etc., used as a wall or ceiling covering." |In The New
Encycl opaedi a Britannica (15'" ed. Vol. 12), "wallpaper" is described as
an "ornamental and utilitarian covering for walls...." The Board takes

judicial notice of these reference works.
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desi gner m ght recommend acoustical panels or wall paper and
acoustical ceiling tiles that would contain the sound...".8

W note that applicant's identification of goods is
restricted to professional purchasers in commercial markets.
However, in the absence of any restriction in either of the cited
regi strations, we nust assune that registrants' wall coverings
may be sold, not only through the consumer nmarketpl ace, but al so
t hrough the sane commercial markets as applicant's and to the
sanme commerci al buyers such as hotels, office buildings and
restaurants.

We agree wth applicant that the overl appi ng custoners for
the respective goods would be relatively careful and
know edgeabl e professionals. However, even know edgeabl e buyers
of commerci al goods are not inmmune from source confusion,

particul arly under circunstances where those purchasers are

buying directly conpetitive products under simlar marks. See,

8 In determining that the respective products are rel ated, however, the
remai ning NEXI S references, for the nost part, are not particularly
useful in that they do not refer to the types of goods applicant
provides under its mark (for example, applicant provides wall coverings
not ceiling coverings) or they do not reflect the relevant, commerci al
mar ket and purchasers for the goods. Nor did we find the three third-
party registrations made of record by the Examining Attorney to be
persuasive. Only one of the registrations tends to support a claim
that fabric wall coverings and acoustic panels are related. One other
registration is not based on use, and a third registration does not

i nclude the goods identified in the application.
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e.g., Weiss Associates Inc. v. HRL Associates Inc., 902 F. 2d
1547, 14 USPQ2d 1840 (Fed. CGir. 1990).

Thus we turn our attention to the marks, keeping in m nd
t hat when marks woul d appear on identical or closely related
goods, the degree of simlarity between the marks necessary to
support a finding of |ikelihood of confusion declines. Century
21 Real Estate v. Century Life, 970 F.2d 874, 23 USPQR2d 1698
(Fed. Cir. 1992).

Applicant refers to the "evident differences" in the marks
noting specifically that "the registered marks contain VI LLAGE
and PARK, respectively, whereas applicant's mark does not."
Applicant also points to the coexi stence of these two
regi strations reasoning that "if these two marks have been rul ed
by the Patent and Trademark O fice not confusingly simlar to
each other for the goods designated in the registrations owned by
different entities, a fortiori neither is confusingly simlar to
BEDFORD for [the identified goods]."

When conpared in their entireties, applicant's mark BEDFORD
is simlar in sound, appearance and comrercial inpression to the
cited marks BEDFORD VI LLAGE and BEDFORD PARK. The word BEDFORD
is applicant's entire mark and is visually and aurally a
significant part of each registered mark. As the first word
purchasers will see or hear when encountering registrants' marks,

BEDFORD creates a strong inpression and is likely to be
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remenbered by purchasers when they encounter applicant's mark
BEDFORD on very simlar goods at a different tine.

Mor eover, the addition of the word VILLAGE or the word PARK
to BEDFORD does not significantly change the neaning or
commercial inpression created by the word BEDFORD al one.
Applicant's mark BEDFORD and the mark BEDFORD VI LLAGE or BEDFORD
PARK connote variations of the sane geographic place. Because
t hese geographic terns convey a simlar and, in each case,
arbitrary neaning in relation to these closely related or
directly conpetitive goods, purchasers are |likely to assune that
BEDFORD identifies a different line of registrants' wall
coverings rather than a different source for those products.

The fact that the two cited nmarks coexist on the register is
irrelevant to our determnation. The simlarity of the cited
marks to each other is not in issue and, in any event, the mark
applicant is seeking to register, the word BEDFORD al one w t hout
any additional wording, is nore simlar to each of the cited

marks than they are to each other.®

® Wthits brief, applicant submtted a printout fromthe TESS dat abase
showing a list of third-party applications and registrations for marks
containing the term"Bedford." The Exam ning Attorney objected to this
subm ssion as untinely. 1In response, applicant, inits reply brief,
argued that it is entitled to rely on Ofice records to support its
case and requested that the Board remand the application to the
Examining Attorney for consideration of the evidence. The evidence is
untinely under Trademark Rul e 2.142(d) and applicant has not shown good
cause to remand the application to the Exam ning Attorney. See TBMP §
1207.02. Therefore, the request to remand i s denied, and the evidence
will not be considered. |In any event, the Board does not take judicial
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Decision: The refusal to register is affirmed.

notice of applications or registrations residing in the Ofice and a
mere listing of them unsupported by copies, is not sufficient to make
them of record. See In re Duofold Inc., 184 USPQ 638, 640 (TTAB 1974).
Moreover, a list of marks al one, apart fromthe goods or services on
whi ch the marks are used, is of no probative val ue.



