THIS DECISION IS
CITABLE AS PRECEDENT
OF THE TTAB

Mai | ed: February 15, 2006

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Red Bull GtbH

Serial No. 75788830

Martin R Greenstein of Techvark for Red Bull GrbH.

Est her Borsuk, Trademark Exam ning Attorney, Law Ofice 112
(Jani ce O Lear, Managi ng Attorney).

Before Hairston, Walters and Zervas, Adm nistrative
Trademar k Judges.

Opinion by Walters, Adm nistrative Trademark Judge:

An application has been filed by Red Bull GrbH to
regi ster on the Principal Register the mark BULLSHI T,! in
standard character form for the foll ow ng goods and

servi ces:

! Serial No. 75788830, filed August 30, 1999, asserting ownership
of an Austrian Registration, No. 180322, under Section 44(e) of
the Trademark Act, and alleging a bona fide intention to use the
mark in commrerce, under Section 1(b) of the Trademark Act.
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International C ass 32: beer, mneral waters,
aerated waters, carbonated waters, flavored

wat ers and ot her non-al coholic beverages, nanely,
punches, soft drinks, snoothies and | enonades;
sports drinks; energy drinks; isotonic drinks,
hypertoni c drinks and hypotonic drinks, for use
and/or as required by athletes and those engaged
in active or stressful sports and activities;
fruit juices and fruit drinks, vegetable juices
and veget abl e drinks; syrups, powders,
concentrates and effervescent tablets for making
drinks and beverages; non-al coholic cocktails and
dri nks;

International C ass 33: alcoholic beverages,
excl udi ng beers, nanmely rum vodka, gin, tequila,
whi skey, brandy spirits, distilled spirits and

w ne; al coholic hot and m xed beverages, nanely,
al cohol i ¢ punches and energy drinks, nmulled w ne
and al coholic ciders; wnes, potable spirits and
i queur; al coholic beverage m xes, nanely pre-

m xed cocktail bases, powders, syrups,
concentrates and effervescent tablets for making
al coholic cocktails; cocktails and aperitifs
containing potable spirits or wine; wne cooler
beverages, al coholic | enonades, fruit drinks and
snoot hi es, w ne punches and wi ne cocktails; and

International C ass 42: catering; acconmmobdation
of guests, nanely hotel and | odgi ng services;
restaurant and bar services, nanely operation of
bars, pubs, cafes, taverns and ot her pernmanent,
tenporary, portable or nobile establishnents
serving beer, w ne and/or alcoholic or non-

al cohol i ¢ beverages; restaurant and bar services,
nanel y operation of snack bars, restaurants,

di ners, cafes and ot her pernmanent, tenporary,
portable or nobile establishnments serving food,
bever ages and/ or snacks of all types; nedical
services, nanely, nedical care; health care;
beauty sal on services, nanely beauty care and
personal groom ng services; veterinary services;
scientific and research services; |icensing of
intellectual property and consultation in the
field of intellectual property rights; technical
consul tation and research services in the field
of food and beverages, restaurants and bar
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services, health and fitness, sports, sports

trai ning and physical performance; conputer

progranmm ng, nanely devel opnent, maintenance and

support of conputer prograns; providing

facilities for exhibitions and fairs.

The trademark exam ning attorney has issued a final
refusal to register under Section 2(a) of the Trademark Act
on the ground that the mark consists of or conprises
i mmoral or scandal ous nmatter because it is offensive to a
substantial conposite of the general public.

Appl i cant has appeal ed. Briefs have been filed, but
an oral hearing was not requested. W affirmthe refusal
to register.

Prelimnary Evidentiary |ssues

Nei ther of the two exami ning attorneys assigned to
this application submtted any evidence during exam nation
of the application. Instead, both the original and present
exam ning attorneys relied entirely on the 1981 deci sion of
the Board in In re Tinseltown, Inc., 212 USPQ 863, wherein
the Board found the mark BULLSHI T to be scandal ous in
connection wi th handbags and personal accessories.

However, with her brief, the exam ning attorney submtted
several dictionary definitions of the term“bullshit” in
support of her position.

Appl i cant objects to the Board’ s taking judicial

notice of the definitions submtted with the exam ning
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attorney’s brief, arguing that the subm ssions are
untinely. Applicant’s other objections to this evidence
address the probative value thereof rather than its
adm ssibility and, thus, these objections are considered as
argunent, as appropriate, in the analysis of the refusal,
supr a.

The definitions of the term*“bullshit” submtted by
the examning attorney with her brief are shown bel ow

1. Qbscene. noun Abbr. B.S. Foolish, insolent
tal k; nonsense. wverb intransitive 1. To
speak foolishly or insolently. 2. To
engage in idle conversation. verb
transitive To attenpt to m slead or deceive
by tal ki ng nonsense. interjection Used to
express extrene di spl easure or exasperation.
The American Heritage Dictionary of the
Engl i sh Language, 1992.

2. Noun: 1. Vulgar Slang Foolish, deceitful, or
boastful |anguage. 2. Sonething worthless,
deceptive, or insincere. 3. Insolent talk
or behavior. [additional forms sane as above
definition]

The Anerican Heritage Dictionary of the
Engl i sh Language, 2000 (www. bartl eby.com
May 16, 2005).

3. Noun, wusually vul gar: NONSENSE
especially: foolish insolent talk.
Merriam Webster Dictionary Online (www m
w. com My 16, 2005).

4. Noun. A taboo termfor talk or witing
di sm ssed as foolish or inaccurate (slang
taboo). Transitive and intransitive verb.
1. a taboo termmnmeaning to say things that
are conpletely untrue or very foolish 2. a
taboo termneaning to try to intimdate,
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decei ve, or persuade sonebody with deceitfu
or foolish talKk.
Encarta Dictionary, 2005 (wwww. nmsn.com My

16, 2005).°2

5. n. nonsense, lies, or exaggeration. Vv.t.
to lie or exaggerate to. Vv.i. to speak
lies or nonsense. interj. Slang (vul gar)

(used esp. to express disagreenent)
Random House Unabri dged Dictionary, 1997
(www. i nf opl ease. com May 16, 2005).

6. Noun, exclamation, RUDE SLANG — a lie or
nonsense. Verb, RUDE SLANG — to tell lies
to (soneone), esp. wth the intention of
per suadi ng t hem of sonet hi ng.

Canbridge Dictionary of Anmerican English
(www. di ctionary. canbridge.org, May 16,
2005) .

7. Noun — 1. (vulgar slang) lies,

exaggerations, boasts, or the liKke.

Transitive verb — 1. to lie, exaggerate, or

boast to. Intransitive verb — 1. to speak

lies or boast; 2. to talk idly.

Interjection — 1. used to express disbelief,

di sgust, or the Ilike.

(www. wor dsnyt h. net, May 16, 2005).

As a general rule, the Board may take judicial notice

of dictionary evidence. University of Notre Dane du Lac v.
J. C. Gournet Food Inports Co., 213 USPQ 594 (TTAB 1982),
aff'd, 703 F.2d 1372, 217 USPQ 505 (Fed. Cir. 1983). See
al so TBMP 8704.12. The Board has a long history of taking

judicial notice of definitions excerpted from print

dictionaries and submtted after appeal.

2 Additionally, this excerpt included the follow ng statenent
entitled “Language Advisory: The dictionary entry you requested
contai ns | anguage that may be considered offensive.”
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Thus, we readily take judicial notice of definition
no. 1 listed above, which is fromthe print version of the
not ed dictionary. Applicant further objects to this
definition, which is recited at pp. 3-4 of the exam ning
attorney’s brief, arguing that it is available only
electronically after purchase of a |license and, thus,
cannot be accessed by applicant. W deny the objection on
this ground because, as noted, this definitionis fromthe
1992 print edition of The Anerican Heritage Dictionary of
t he English Language (noted supra).

Consi dering applicant’s objection to the additional
definitions obtained via the Internet, we find the Board's
decisions in In re Total Quality Goup Inc., 51 USPQ2d 1474
(TTAB 1999) and In re Cyberfinancial.net, Inc., 65 USPQd
1789 (TTAB 2002), to be particularly relevant.® In Total
Quality Goup, the Board stated its reluctance to take
judicial notice of an online dictionary definition that the
exam ning attorney specifically acknow edged did not exi st
in printed format and which was not submtted until after

commencenent of the appeal. 1In Cyberfinancial.net, the

3 Racci oppi v. Apogee Inc., 47 USPQ2d 1368 (TTAB 1998) [in
connection with a notion for sunmary judgnment, printouts of
articles downl oaded fromthe Internet may be authenticated and

i ntroduced as evidence by nmeans of a declaration of the person
who downl oaded the information] is a Board deci sion discussing
authentication in an inter partes proceeding of certain evidence
obtai ned via the Internet.
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Board took judicial notice of definitions attached to the
exam ning attorney’s appeal brief, expressly acknow edgi ng
that one of the definitions was froman online resource and
noting that “as indicated in the Wb page printout, the
Canbridge International D ctionary of English is avail able
in book form”

Consi dering applicant’s objections to the definitions
obt ai ned el ectronically and submtted by the exam ning
attorney with her brief, we deny applicant’s objection to
definition nos. 2 - 6 (above) and take judicial notice
t hereof because the sources of the definitions are clearly
identified even though the excerpts were downl oaded from
the noted Internet websites.* As in Cyberfinancial.net, the
sources of definition nos. 2, 3, 5 and 6 are readily
verifiable and reliable, w dely-avail able print
publications. The source of definition no. 4 is the
Encarta Dictionary and, while it may not be available as a
print publication, it is a w dely-known reference that is
readily available in specifically denoted editions via the
Internet and CD-Rom Thus, it is the electronic equival ent
of a print publication and applicant may easily verify the

excerpt. For this reason, we find it is acceptable
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material for judicial notice even though the excerpt was
submtted with the exam ning attorney’s appeal brief.

We do not, however, take judicial notice of definition
no. 7, which is excerpted fromww. wordsnyth.net. The
source of the definition quoted at the website is not
identified on the submtted website excerpt or by the
exam ning attorney and, thus, we can not verify it or
determne its reliability. See In re Total Quality G oup
I nc., supra.

Argunent s

The exam ning attorney summari zed her argunment agai nst
registration as follows (brief pp. 3-4):

In re Tinseltown, Inc., 212 USPQ 863 (TTAB 1981)

is directly on point. The Trademark Trial and

Appeal Board found that the word BULLSHI T is

scandal ous and denied registration. It stated

that “the fact that profane words may be uttered

nore freely in contenporary Anerican society than

was done in the past does not render such words

any |less profane.” [id.] (BULLSH T found

scandal ous for "accessories of a personal nature,

and wearing apparel, nanely: attaché cases,

handbags, purses, belts, and wallets.")

Despite applicant’s contention that the termis

no | onger offensive, these dictionary definitions
[submtted with the brief] clearly indicate that

the termis still considered scandal ous in
today’s society. Therefore, Inre Tinseltown is
still pertinent.

* The preferabl e procedure woul d have been, of course, for the
definitions and argunents in connection therewith to have been
subnitted during exam nation.
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In support of its position, applicant submtted the
following definition of “bullshit” fromWrdNet 1.6
(Princeton University 1997)° prior to appeal:

n: a ludicrously false statenent [syn: bull,

Irish bull, horseshit, shit, crap, bunk, bunkum

guff, rot, hogwash, dogshit] v: talk through
one’s hat [syn: waffle, bull, fake].

To suppl enment and clarify the above-quoted evi dence
submtted by applicant, we also take judicial notice of the
definition of “bullshit” fromthe current edition (2.0) of

Wor dnet, avail able at www wordnet. princeton. edu (January 3,

2006) :
(n) bullshit, bull, Irish bull, horseshit, shit,
crap, dogshit (obscene words for unacceptabl e
behavior) "I put up with a lot of bullshit from
that jerk"”; "what he said was nostly bul "

(v) bullshit, bull, fake (talk through one's hat)

"The politician was not well prepared for the

debate and faked it."

Addi tionally, applicant submtted a copy of an essay
entitled “On Bullshit” by Harry Frankfurt, a professor of

phi | osophy at Princeton University.® The essay is

essentially a philosophical discourse, wth often hunorous

® Because it was subnitted prior to appeal, we have considered
this dictionary evidence that is avail able both for view ng and
for downl oad only online.

® Applicant states the essay is published at pp. 117-133 in a
book by the sane author entitled The | nportance of What W Care
About (Canbridge University Press 1989).
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intent, on certain aspects of human comruni cation and the

connotation of the term“bullshit.”’

Appl i cant cont ends
that “a fair and objective reading of Professor Frankfurt’s
essay recogni zes that ‘bullshit’ cannot be seen, at | east
under today’s community standards, as an i moral or
scandal ous terni; that the essay by Dr. Frankfurt
denonstrates that “bullshit” is “a subject worthy of
scholarly exam nation”; and that the essay is “not in any
sense intended to be scandal ous or an affront to community
standards” (brief, p. 7).

Applicant submtted, with its request for renmand,
evi dence regarding a Showine cable network tel evision show
entitled “Penn & Teller: Bullshit!.” The evidence
i ncludes press releases from Showine’s own website
announcing in 2003 a new series of thirteen prograns. The
remai ni ng evi dence consi sts of excerpts fromthe year 2003
fromvarious websites (e.g., valleyadvocate.com
azreporter.com Fredericksburg.com |asvegasweekly.com and
newhavenadvocate.con) review ng the “Penn & Teller:
Bul I shit!” programseries. The follow ng are severa

exanpl es:

" Applicant requests that we take judicial notice of “scholarly
reviews” at several websites of Dr. Frankfurt's essay. This is
not conmon factual information of the type that the Board will
judicially notice and, thus, applicant’s request is deni ed.

10
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Cct ober 20, 2003 — SHOWMI ME has renewed its
mul ti pl e Emy® nom nated series PENN & TELLER
BULLSHI T!, fromthe Wl per Oganization, for a
second season, ... The controversial series,
featuring master showren Penn & Teller, initially
prem ered on SHOMI ME in January 2003. It offers
Vi ewers an aggressive, irreverent exposé of taboo
topics using the duo’s trademark hunmor, know edge
of carnival tricks and con-artistry, as well as
hi dden caneras and bl atant confrontati on.

[ Showt i me. com

Penn & Tell er have nmade a successful career out
of trickery, which nakes the new vaudeville
magi ci ans unlikely candi dates for the rol es of
consumer activists. Yet that’s the role they
play as the hosts, witers and producers of
Bul l shit, an inventive investigative series that
chal I enges chicanery in its many forns. In half-
hour sem -docunentary bursts of bravado, they

| ook at everything frombirth to death, exploring
how you can get hoodw nked and screwed over every
step of the way by psychics, spiritual healers,

t he nedi cal profession, environnentalists and
purveyors of New Age Hokum The difference

bet ween Penn & Teller’s brand of illusion-based
entertai nment and trickery, they counsel, is they
tell you they're lying. [valleyadvocate. conj

Wiile the title may give pause to viewers and
advertisers, its been carefully chosen because,
as Penn explains, while it’s profanity, it’s also
| egal . Accusing performance artists of outright
fraud isnt. So to avoid |awsuits, expletives
are used as (sic) rather than nore socially
acceptabl e words. [azreporter.con

In a silly, needless nmonment, [Penn] Jillette says
they' Il use lots of swearing and curse words to
descri be fol ks who take advantage of the public.
“I'f we say they’'re lying or cheating, we could
get sued,” said Jillette. “If we call them

expl etive del eted, we neke the sanme point and
stay out of court.” ..

That doesn’t add a lot of credibility to the
series, nor does the general |ack of direct

11
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gquestions to those Penn & Teller accuse of

perpetuating “Bullshit!” on the American public.

... Though 1 could do wi thout the obscenities and

sone of the series silliness, which pulls sone of

t he punches, it does shine a light on the

gullibility of people. [Fredericksburg.com

Penn’ s advice, by the way, for protecting

yoursel f agai nst the various purveyors of

bul I shit in the world is to stay open-m nded.

[| asvegasweekl y. com

Applicant contends that the Tinseltown decision is
i napposite because it is nore than twenty years old and
“community standards” of what constitutes imoral or
scandal ous matter change over tine; that “‘bullshit’ is
generally not viewed as a ‘curse’ of scandal ous proportion,
and is not generally used as a term of scatological inport
and significance” (brief, p. 6); and that the exam ning
attorney has not nmet her burden of proving that the term
“bul I shit” is scandal ous.

Appl i cant contends, further, that other registrations
owned by applicant contain the word “bull” (e.g., LORD
BULL, FUNKY BULL, RED BULL, BULLI ONAI RE AND BULLERO and,
like the mark herein, are nerely different “plays” on the
word “bull.” W find this argunent unpersuasive. Applicant
failed to submt acceptable copies of the registrations for
the noted marks; rather, the marks and regi stration nunbers

are nerely listed in applicant’s suppl enental response of

November 10, 2003. While we have considered the |isted

12
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mar ks, this evidence is of mnimal value, not only because
of the formof the subm ssion, but because these other

mar ks owned by applicant, none of which contain the term
“bull shit,” are not probative of the alleged scandal ousness
of the particular termat issue in this case.

Applicant al so contends that the registered third-
party marks listed in its response of May 17, 2002,
containing the term“ass” are exanples of changes in
“community standards” with respect to what constitutes
vul gar term nol ogy since the Tinseltown decision. Again,
aside fromthe inproper format in which these third-party
regi strations were submtted, the Board does not find this
evi dence to be probative of the all eged scandal ousness, or
| ack thereof, of the term*“bullshit.” Thus, we also find
this argunment unpersuasive. In re Nett Designs, Inc., 236
F.2d 1339, 57 USPQ@d 1564 (Fed. G r. 2001). For the sane
reasons, applicant’s nention of two pending applications,
now abandoned, for marks including the term“bullshit” are
of no probative val ue.

Finally, applicant argues that its mark “is an obvi ous
play on the expression BULLS HI'T, where a ‘Hit’ is a drink
or, in sone parlance, an inhale or ingestion of sone
substance — in this case one or nore ‘Red Bulls'” (brief,

p. 12). The mark for which registration is sought is an

13
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actual word and the exam ning attorney and applicant agree
on the definition of the term Applicant has provided
absol utely no evidence supporting its statenent that the
termwoul d be perceived by anyone as BULLS HI T rather than
BULLSHI T; or that, if such was the case, that the phrase
BULLS HT would carry the connotation proposed by
applicant. This argunent is entirely unpersuasive.
Anal ysi s

Regi stration of a mark which consists of or conprises
i mmoral or scandal ous matter is prohibited under Section
2(a) of the Trademark Act. The Court of Appeals for the
Federal Crcuit, inlIn re Mavety Goup, Ltd., 33 F.3d 1367,
31 USPQ2d 1923 (Fed. Cir. 1994), reviewed the | aw regarding
scandal ous or immoral matter. The court noted that the
burden of proving that a mark is scandal ous rests with the
PTO. The exam ning attorney nmust denonstrate that the mark

is “shocking to the sense of truth, decency, or propriety;

di sgraceful; offensive; disreputable; . . . giving offense
to the conscience or noral feelings; . . . [or] calling out
[for] condemation.” In re Mavety, 31 USPQ2d at 1925,

citing In re Riverbank Canning Co., 95 F.2d 327, 37 USPQ
268 (CCPA 1938). The exam ning attorney nust consider
applicant’s mark in the context of the marketpl ace as

applied to the identified goods and/or services in the

14
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application for registration. Wether the mark consists of
or conprises scandal ous matter is to be determned fromthe
st andpoi nt of not necessarily a majority, but a substanti al
conposite of the general public, and in the context of
contenporary attitudes.

The exam ning attorney contends that the finding in
Tinsel town, supra, that BULLSHI T is scandal ous is
sufficient to warrant the sane finding in this case.
However, we nust | ook at the facts underlying that decision
to determine, first, if it has any relevance to the case
before us; and, if so, we nust determ ne whether that 1981
finding is equally applicable today.

Nei t her applicant nor the exam ning attorney di sagrees
about the definition of the term*“bullshit,” which is
defined in this record, essentially, as “ludicrously fal se
statenents, |lies, exaggerations, boasts, nonsense, foolish
deceitful language.” This is consistent with the
definition of the sane termin 1981 in Tinseltown, supra;
and the nere fact that for some tine the term has not been
defined in dictionaries specifically as “bull excrenment”
does not render the terminnocuous. Nor does this record
show that the term BULLSH T has any other clearly innocuous
definition that could be the connotation of the termin the

context of these goods. See, e.g., In re Mavety Mdi a

15
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G oup, Ltd., 33 F.3d 1367, 31 USPQ2d 1923 (Fed. G r. 1994)
(BLACK TAIL for an adult entertai nnment nagazi ne not
scandal ous based only on dictionary definitions that

i ncl uded both a vulgar and a non-vul gar definition of the

term*®“tail,” both of which were equally applicable in the
context of the goods).

In Tinseltown, supra, the Board found that, in the
context of the marketplace as applied to "accessories of a
personal nature, and wearing apparel, nanely: attaché
cases, handbags, purses, belts, and wallets,” the mark
BULLSH T was offensive to a substantial conposite of the
general public in the context of attitudes in 1981 and
therefore, under Section 2(a), scandalous. It is clearly
t he profane connotation of the termper se, rather than a
particul ar nmeaning of the term when considered in
connection with goods of this nature (handbags and personal
accessories), that led the Board to conclude that the term
woul d be perceived by a substantial majority of the public
as profane and, thus, the termwas scandalous. Cf. In re
Ri ver bank Canning Co., 37 USPQ 268 (CCPA 1938) ( MADONNA
hel d scandal ous as applied to wine); and Inre Ad dory
Condom Corp., 26 USPQRd 1216 (TTAB 1993) (flag design mark

in connection with condons found not scandal ous due to

16
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seriousness of purpose surrounding the use of applicant's
mark as a canpaign to prevent AIDS).

As in Tinseltown, there is nothing about the nature of
the goods and services identified in this application, and
there is no evidence of use, that gives the terma
different nmeaning fromthe neani ng noted above, nor does
appl i cant contend ot herw se.

In the case of In re Boul evard Entertai nnment, Inc.,
334 F.3d 1336, 67 USPQ2d 1475 (Fed. G r. 2003), the court
concl uded that dictionary evidence al one can be sufficient
to establish scandal ousness of a termthat, as defined, has
no ot her non-scandal ous pertinent neaning. The court
stated the followng (at 1478):

While it is true that the personal opinion of the

exam ni ng attorney cannot be the basis for a

determ nation that a mark is scandal ous,

dictionary definitions represent an effort to

distill the collective understandi ng of the

comunity with respect to | anguage and t hus

clearly constitute nore than a reflection of the

i ndi vidual views of either the exam ning attorney

or the dictionary editors.

The dictionary excerpts submtted by the exam ning attorney
include the followi ng notations by the editors:

1992 American Heritage Dictionary of the English Language —
“obscene”; 2000 Anerican Heritage D ctionary of the English
Language — “vul gar slang”; 2005 Merriam Wbster Online

Dictionary — “usually vulgar”; 2005 Encarta — “taboo ternt

17
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and a “Language Advisory”; 1997 Random House Engli sh
Language Dictionary — “vulgar”; and 2005 Canbri dge
Dictionary of American English — “Rude Slang.”

As in Boul evard, applicant herein contends that the
dictionary evidence does not reflect current standards as
to whether the mark woul d be regarded as vulgar, i.e., that
the conclusion in Tinseltown is no |longer applicable to
contenporary society. In this regard, the court in
Boul evard stated the follow ng (at 1478-1479):

By their nature, sources of evidence of community

standards are typically based on an assessnent

made at a particular point in tinm and therefore

are inherently subject to objection for being

outdated as tine passes.

In order to nmount a convincing challenge to a

dictionary on the ground that it is outdated and

therefore does not reflect current community
standards, the opponent of the evidence should be
expected either to present another authoritative

dictionary froma |ater date that takes a

different view of the neaning or acceptability of

a word, or to nake a persuasive show ng through

ot her evidence that the dictionary

characterization of the termin question no

| onger accurately reflects commonly held views.
Applicant did not indicate whether its quoted definition
fromWordNet 1.6 (1997) included an editorial notation;
however, the definition of the termin WrdNet 2.0 (2006)
| abel ed the term “bullshit” and several synonyns as

“obscene words for unacceptable behavior.” W concl ude

that applicant’s dictionary excerpts and those which we

18
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have judicially noticed may be consi dered contenporary and
probative. W do not agree with applicant that the |abels
noted in several of the nore recent dictionaries (such as
“usual ly vulgar” or “rude slang”), suggest that the term
has lost its essentially vulgar connotation. Thus, these
dictionary definitions support the conclusion that the term
“bullshit” is as vulgar today as it was at the tine of the
Ti nsel t own deci si on.

Simlarly, we are not persuaded that applicant’s
evi dence of uses of the termis sufficient to overcone the
prima facie case established by the various dictionary
excerpts and the Tinseltown decision. Regarding the Penn
and Teller programon the Showtine cable tel evision
network, the excerpt fromthe Showtinme website refers to
the subject matter of the show as “taboo”; and the majority
of the articles® subnmitted by applicant about the show
contai n discussions essentially characterizing the title of
the show as a profanity.

A close reading of the article by Professor Frankfurt
reveals that it is in the nature of social comentary that

is, at least at tines, tongue-in-cheek. Further, the

8 W note, noreover, that the quoted articles are from several
websites and there is no indication of the extent of exposure the
public has had to these publications.

19
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article itself acknowl edges that the termis considered a
profanity. Moreover, applicant has provided no evidence of
t he extent of exposure of the Anerican public to either the
Penn and Tell er program or the Professor Frankfurt essay.
Thus, the fact that the term*“bullshit” appears therein
does not rebut the case established by the exam ning
attorney.

We note applicant’s reliance on In re Hershey, 6
UsP2d 1470 (TTAB 1988), which found the mark Bl G PECKER
BRAND for T-shirts to be not scandal ous. The Hershey case
may be distinguished fromthis case on its facts. In
hol di ng that the mark Bl G PECKER BRAND does not offend
norality or raise scandal, unlike the case before us, the
Board found that the primary meanings of the word “pecker”
to the general public are innocuous, rather than vul gar.

In sum the evidence of record is sufficient to
establish prima facie that the term*®“bullshit” is offensive
to the conscience of a substantial conposite of the general
public and applicant’s evi dence does not overcone the
exam ning attorney’s prinma facie showing. Therefore, we
find that applicant’s mark consists of or conprises
scandal ous matter.

Decision: The refusal to register under Section 2(a)

of the Trademark Act is affirned.

20
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