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Opi nion by Drost, Adm nistrative Tradenark Judge:

Kol pin Manufacturing Inc. (applicant) has filed an
application to register the mark HOT SEAT (in typed form
for goods ultimately identified as “insul ated cushions for
fishing, hunting and outdoor use to insulate the buttocks
fromand conformto irregular surfaces” in Internationa

Cl ass 20.1

! Serial No. 75/827,982 filed on Cctober 20, 1999. The
application clains a date of first use and first use in comerce
of Decenber 30, 1998.



Ser No. 75/827,982

The Exami ning Attorney has refused to register
applicant’s mark under Section 2(d) of the Trademark Act,
15 U.S.C. 8§ 1052(d), because of the registration of the
mar k HOT SEATS (in typed form for “furniture, nanely,
firesi de benches” in International Cass 20.°2

After the Exam ning Attorney made the refusal final
this appeal followed. Both applicant and the Exam ni ng
Attorney filed briefs. An oral hearing was not requested.

We reverse.

The Exami ning Attorney points out that applicant’s
mark is nmerely the singular formof the regi stered mark.
In addition, while acknow edgi ng that the goods are not
identical, the Exam ning Attorney argues that cushions and
benches are sold under the sane marks and are highly
related. 1In addition, she has submtted evidence that
trademar ks for benches and cushi ons were regi stered under
the sane mark. Al so, the Exam ning Attorney maintains that
t he evi dence “proves t hat benches and seat cushions are
rel ated enough to prove a likelihood of confusion.”

Exam ning Attorney’'s Final Refusal at 3.

Applicant, on the other hand, submts that the goods

must be consi dered based on the goods set forth in the

application and registration. Applicant argues that its

2 Regi stration No. 2,196,905 issued Cctober 20, 1998.
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goods woul d be sold in hunting and fishing specialty stores
while registrant’s goods would be sold in furniture stores.
In addition, applicant points out that its goods are
designed to be used on irregular surfaces while “[Db]y
definition, a fireside bench is furniture that presents a
regular, flat surface to any cushions that m ght be used.”
Applicant’s Br. at 5 (enphasis in original).?

In a case involving a refusal under Section 2(d), we
anal yze the facts as they relate to the relevant factors

set out inlnre E. |I. du Pont de Nenours & Co., 476 F.2d

1357, 1361, 177 USPQ 563, 567 (CCPA 1973). In considering
t he evidence of record on these factors, we nust keep in
mnd that “[t] he fundanmental inquiry nandated by § 2(d)
goes to the cumul ative effect of differences in the
essential characteristics of the goods and differences in

the marks.” Federated Foods, Inc. v. Fort Howard Paper

Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).

The first question we address is whether applicant’s
and registrant’s marks, when conpared in their entireties,
are simlar in sound, appearance, or neaning such that they

create simlar overall commercial inpressions. |In this

3 Applicant also twice argues that “[a]s shown by the attached
printout fromthe TESS search system the mark HOT SEAT has been
regi stered for use on a nunber of goods.” Applicant’s Br. at 5;
Response dated July 31, 2000 at 4. No printout is in the
application file.
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case, the marks are virtually identical because applicant’s
mark is nmerely the singular of the registered mark HOT
SEATS.

Therefore, we now | ook at the other relevant du Pont
factors concerning the nature of applicant’s and
regi strant’s goods, their channels of trade, and
prospective purchasers. The Exam ning Attorney has argued
t hat “benches and seat cushions are rel ated enough to prove
a likelihood of confusion.” [|f applicant’s goods were
identified only as “seat cushions” and if registrant’s
goods were identified only as “benches,” we agree that this
woul d likely be a different case. However, applicant
correctly points out that we are bound to determ ne the
guestion of I|ikelihood of confusion based on the
identification of the goods in the application and the

registration. In re Dixie Restaurants, 105 F.3d 1405, 41

usP@2d 1531, 1534 (Fed. G r. 1997); Canadi an | nperial Bank

of Conmerce v. Wells Fargo Bank, 811 F.2d 1490, 1493, 1

usP@2d 1813, 1815 (Fed. Cir. 1987); Paula Payne Products V.

Johnson Publishing Co., 473 F.2d 901, 177 USPQ 76, 77 (CCPA

1973) .
The limted identifications of goods are inportant in
this case. Both applicant and registrant limt their goods

significantly. Registrant’s identification of goods is
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limted to “furniture, nanely, fireside benches.”
Applicant’s identification of goods is very narrow, i.e.
“insul ated cushions for fishing, hunting and outdoor use to
i nsul ate the buttocks fromand conformto irregular
surfaces.” Applicant’s identification of goods shows that
its cushions are insulated; for hunting, fishing, and
out door use; and designed to conformto irregular surfaces.
In other words, they are not designed to be used with
furniture. They are designed to be used outdoors when
furniture is not available. Hunters, fisherman, and others
interested in outdoor activity would be potenti al
pur chasers and the cushions would be sold in hunting and
fishing stores and sporting goods sections of other stores.
Registrant’s fireside benches are clearly furniture and
t hey woul d be marketed to those interested in purchasing
furniture in furniture stores and furniture sections of
stores. Therefore, applicant’s and regi strant’s goods
woul d not be sold in the same channels of trade, the
prospective custoners would be different, and it is highly
unlikely that they would be used together.

We also note that “hot seat” is a unitary termthat

means “the electric chair (slang)” and “a situation of
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stress, embarrassnent, or uneasiness.”® In addition, this
unitary termwoul d have additional very suggestive
connot ati ons when applied to both applicant’s and
registrant’s goods. Registrant’s fireside benches woul d be
“hot seats” when they are close to a roaring fire, and
applicant’s insul ated seat cushions for hunting, fishing,
and outdoor use would also be a “hot seat” on a cold day in
the field. The suggestiveness of the marks nakes it |ess
i kely that potential purchasers famliar with registrant’s
firesi de benches who subsequently encountered applicant’s

i nsul ated cushions for hunting, fishing, and outdoor use
woul d assune that there is any relationship or association
Wi th registrant.

Theref ore, because of the suggestiveness of the marks
and the significant differences in the goods, their
channel s of trade, and their prospective purchasers, we
conclude that there is no |ikelihood of confusion.

Decision: The refusal to register is reversed.

* Webster’s Il New Riverside University Dictionary (1984). W
take judicial notice of this dictionary definition. University
of Notre Dane du Lac v. J.C. Gournet Food Inports Co., 213 USPQ
594, 596 (TTAB 1982), aff'd, 703 F.2d 1372, 217 USPQ 505 (Fed.
Cir. 1983).




