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Before G ssel, Seehernman and Chapnman, Adm nistrative
Trademar k Judges.

Opi ni on by Chapnan, Adm nistrative Trademark Judge:

An application has been filed by Accu-fit Cubfitting
| ncorporated to register on the Principal Register the mark
SW NG COEFFI CI ENT for “services in the area of fitting golf
clubs for individuals” in International Cass 41.°

The Exam ning Attorney has finally refused
regi stration under Section 2(e)(1) of the Trademark Act, 15

U S.C. 81052(e)(1), on the basis that the mark SW NG

! Application Serial No. 75/848,515, filed Novenber 15, 1999.
The cl ai ned dates of first use and first use in comrerce is
Novenber 1998.
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COEFFI Cl ENT, when used in connection with the services of
the applicant, is nmerely descriptive of them

Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, but an oral hearing
was not request ed.

The Exami ning Attorney contends that the word “sw ng”
is descriptive of applicant’s services because “applicant
measures the golfer’s swing of his/her club to determ ne
the best club size for the individuals swng” (brief, p.
4); that the word “coefficient” is descriptive of
applicant’s services because “applicant nmerely determ nes
t he physical neasurenent of the golfer’s swing and assigns
it a coefficient” (brief, p. 6); that applicant’s mark
SW NG COEFFI CI ENT “nerely describes the nmanner in which the
clubs are fitted” (Final Ofice action, p. 2); and that the
conbi nati on of the two words does not create a separate,
nondescri ptive neani ng.

Appl i cant argues that the nature of golf club fitting
services varies fromone professional fitter to another;
that applicant coined the mark SW NG COEFFI CI ENT to
identify and distinguish its golf club fitting services
fromothers; that SWNG CCEFFI CI ENT i s not used by others
in the business and it is not a termof art in golf; that

it is an arbitrary mark, or at worst, it is a suggestive
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mar k whi ch requires thought and rmulti-stage reasoning to
make the connection between the mark and the services; that
SW NG CCOEFFI Cl ENT does not imedi ately and forthwith
descri be any specific quality, feature, or characteristic
of its services; that the Exam ning Attorney inproperly
di ssected the mark in anal yzing descriptiveness; and that
any doubt on the question of whether a mark is nerely
descriptive should be resolved in applicant’s favor.

I n support of her refusal, the Exam ning Attorney
submtted (i) dictionary definitions of the terns “sw ng”

and “coefficient”;?

and (ii) printouts of several excerpted
stories retrieved fromthe Nexis database. Also of record
are (i) applicant’s specinmens of record (newspaper
advertisenents); and (ii) a copy of applicant’s training
manual and gui de explaining applicant’s club fitting
service which was submtted by applicant in response to the
Exam ning Attorney’ s request for information.

The test for determ ning whether a mark is nerely

descriptive is whether the mark i medi ately conveys

informati on concerning a quality, characteristic, function,

21n her brief on appeal, the Exam ning Attorney requested that
the Board take judicial notice of additional dictionary
definitions included with her brief. The request is granted
because the Board may take judicial notice of dictionary
definitions. See University of Notre Dame du Lac v. J. C

Cournet Food Inmports Co., 213 USPQ 594, aff’d, 703 F.2d 1372, 217
USPQ 505 (Fed. Cr. 1983), and TBWMP 8712.01



Ser. No. 75/848515

ingredient, attribute or feature of the product or service
in connection with which it is used. See In re Abcor

Devel opnent Corp., 588 F.2d 811, 200 USPQ 215 (CCPA 1978);
and In re Bright-Crest, Ltd., 204 USPQ 591 (TTAB 1979).
Whereas a mark is suggestive if inmagination, thought or
perception is required to reach a conclusion on the nature
of the goods or services. See In re Quik-Print Copy Shop,
Inc., 616 F.2d 523, 205 USPQ2d 505 ( CCPA 1980).

It has | ong been acknow edged that there is often a
very narrow |line between terns which are nerely descriptive
and those which are suggestive, and the borderline between
the two is hardly a clear one. See In re Atavio Inc., 25
USPQRd 1361 (TTAB 1992).

In the present case, we conclude that the evidence
does not support the Exam ning Attorney’'s position. The
mar kK SW NG COEFFI Cl ENT does not readily and i medi ately
convey information as to the nature of applicant’s
servi ces.

The Exam ning Attorney’ s subm ssion of dictionary

definitions includes the follow ng: The Anerican Heritage

Dictionary (Third edition 1992) definitions of “swing” as

“2. to hit at sonmething with a sweeping notion of the arm”
and “coefficient” as “2. a nunerical neasure of a physical

or chem cal property that is constant for a system under
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speci fied conditions such as the coefficient of friction.
When the words SW NG COEFFI Cl ENT are used together, it is
not clear fromthe dictionary definitions howthe termis
nmerely descriptive of applicant’s services.

Further, the Nexis stories of record do not evidence
use of the words “SWNG CCEFFI Cl ENT” descriptively in
relation to the services which are the subject of this
application. The Exam ning Attorney searched the Nexis
dat abase for articles in which the word “sw ng” appeared
within 5 words of the word “coefficient,” submtting 9
excerpted stories of the 15 total. None of the 9 stories
i ncl udes the words together, and nost do not relate to golf
or sports at all, relating instead to business, stocks,
politics, and human notor control. The only pertinent
story relating to golf is shown bel ow (enphasis in original
provided in record):

HEADLI NE: For [sic-Fron?] Swords to
Clubs; In Its Shift FromMlitary to
Commer ci al Products, Wman- Gordon
Co. Has Entered the Golf Market

... made |l arger, which keeps a drive
pl ayabl e, but will weigh the sanme as
a small er clubhead of steel, said
Wman- Gordon’s Mortiner. “A player
can mss the ball alittle bit and
still have a good shot.”
Titanium al so has a better “elastic
coefficient,” or ability to transfer
energy from swing speed to force on

the ball, translating, presumably,
into greater distance, he said.



Ser. No. 75/848515

Gol f World' s Pi ke points out that
nost titaniumdrivers have | onger
shafts, and a | onger shaft creates a
| onger arc and nore cl ubhead speed.
“Sunday Tel egram (Worcester, MA),”
July 21, 1996.

The Exam ning Attorney al so searched the Nexis
dat abase for articles in which “golf swi ng” appeared within
5 words of “swing,” and “club fitting” appeared within 5
words of “swing.” Exanples of these are set forth as
follows (enmphasis in original printouts in record):

HEADLI NE: Flip Qut Over POG Tour neys
Meanwhi | e, the Arizona Science Center
will sponsor “Batter Up” from1ll a.m
to 3 p.m Saturday, outdoors at Second
and Adans streets. A machine wll
nmeasure the speed of fastballs and the
force of golf swings.... “The Arizona
Republic,” February 24, 1995;

HEADLI NE: Krei pe’s New N blicks Suit
Hackers to a Tee

To construct the proper set of clubs
for his clients, Kreipe uses a sw ng
anal yzer, essentially a digital
conputer that neasures club head
speed, club path, ball carry and ot her
critical conponents of a golf sw ng.
Based on those neasures, Kreipe builds
in the proper alterations in the club.
“The Busi ness Journal-Portland,”
January 20, 1986;

HEADLI NE: Sports fans Zone in on ESPN
Conpl ex

...In a baseball batting cage, you can
SW ng agai nst the nmajor-| eague
basebal | pitcher of your choice, say
randy Johnson or M ke Messina. At
Virtual PGA, you can neasure your golf
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swing. “The Ri chnond Tinmes Dispatch,”
Decenber 27, 1998;

HEADLI NE: Val | ey/ Ventura County
Sports; Valley of the Stars

Chanpi onshi p

LPGA Fan Vil l age

Wednesday t hrough Sunday: The Vill age
is a 2,400-square-foot entertai nnent
and information center for fans.

Anong the features: Digital golf-sw ng
anal ysis, club-fitting, hitting golf
bal I s aut ographs and photos with tour
pl ayers, rules sem nars and a 60-foot -
long pictorial tineline on the LPGA
“Los Angeles Tines, “ February 6,
1999; and

Headl i ne: Taking Swing at Serving Only
Wnen; LadysGol f.com St ocks Apparel,
Equi pnent

Boudr eau and her husband, an adj unct
busi ness professor at Northeastern

Uni versity, opened the 2,600 square-
foot store | ast Decenber.
LadysGol f.com speci alizes in custom
club fitting and swi ng speed anal ysi s,
and al so provides an indoor hitting
cage, putting green, and a tel evision
and VCR to view instructional tapes.
“The Boston d obe,” May 9, 1999.

The Board nust assune that the Nexis evidence

subnmitted by the Exami ning Attorney is the best case

possi ble for the Exam ning Attorney’ s position that the

mark is nerely descriptive of the identified services. See

In re Homes & Land Publishi ng Corp.

(TTAB 1992) .

The record before the Board sinply does not

24 USPQ2d 1717,1718

est abl i sh

a prima facie case that “SWNG COEFFICIENT” is nerely
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descriptive of applicant’s services of fitting golf clubs
for individuals. Even if a nunerical neasure of
conputation is made in relation to various aspects of
golfing (e.g., swng, speed, club head), there is no
evi dence that consuners would readily understand a
connection between SW NG COEFFI Cl ENT and the services of
fitting golf clubs for individuals. See Bose Corp. v.
I nternational Jensen Inc., 963 F.2d 1517, 22 USPQ2d 1704
(Fed. Cir. 1992); In re Cassic Beverage Inc., 6 USPQd
1383 (TTAB 1988); and Manpower, Inc. v. The Driving Force,
Inc., 212 USPQ 961 (TTAB 1981), aff'd 538 F.Supp. 57, 218
USPQ 613 ( EDPA 1982).

Decision: The refusal to register under Section

2(e)(1) is reversed.



