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Before Si mms, Hohein and Hairston, Adm nistrative Trademark
Judges.

Opi ni on by Hohein, Adm nistrative Trademark Judge:

Calzificio FAP S.p.A has filed an application to
regi ster the mark "BELLI SSI MA BY CALZI FI Cl O FAP" and desi gn, as

BY CALZIHICIS EAP A

shown bel ow,
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for "stockings."’

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C. 81052(d), on the ground that
applicant's mark, when applied to its goods, so resenbles the
mar k "BELLI SSI MO' and design, which is registered, as reproduced

bel ow,

T .

2

for "children's dresses,"” as to be likely to cause confusion, or
m st ake or to deceive.

Appl i cant has appealed. Briefs have been filed, but an
oral hearing was not requested. W affirmthe refusal to
regi ster.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a likelihood
of confusion. Inre E. |I. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563, 568 (CCPA 1973). However, as indicated in

Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098,

' Ser. No. 75/866,321, filed on Decenber 7, 1999, which is based on
Italian Reg. No. 760, 688, dated Septenber 22, 1998. Wile the term
"FAP" is fanciful and has no translation, the English translation of
the word "BELLI SSI MA" is "very fine" and that of the word "CALZI FIC O
is "hosiery factory."

z Reg. No. 1,334,447, issued on May 7, 1985, which sets forth 1980 as
the date of first use of the mark anywhere and in conmerce; conbi ned
affidavit 888 and 15. The English translation of the word

"BELLI SSIMD' is "very beautiful."
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192 USPQ 24, 29 (CCPA 1976), in any likelihood of confusion
anal ysis, two key considerations are the simlarity of the goods
and the simlarity of the marks.’

Turning first to consideration of the respective goods,
applicant asserts that its mark "wll be applied to wonen's
stockings" while registrant's mark "will be applied to children's
dresses.” According to applicant, "[t]he differences in the
actual goods, wi thout any other factor, is enough to ... obviate
any possible confusion,” given that "children's dresses are not
sold in the sane venue as wonen's stockings."

It is well settled, however, that the issue of
|'i kel i hood of confusion nust be determ ned on the basis of the
goods as they are set forth in the involved application and the
cited registration, and not in |ight of what such goods are
asserted to actually be. See, e.qg., Octocom Systens Inc. v.
Houst on Conputer Services Inc., 918 F.2d 937, 16 USPQ2d 1783,
1787 (Fed. G r. 1990); Canadi an Inperial Bank of Conmerce, N A
v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815-16 (Fed.
Cir. 1987); CBS Inc. v. Mrxrow, 708 F.2d 1579, 218 USPQ 198, 199
(Fed. Cir. 1983); Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ
937, 940 (Fed. CGir. 1983); and Paul a Payne Products Co. v.
Johnson Publishing Co., Inc., 473 F.2d 901, 177 USPQ 76, 77 (CCPA
1973). Thus, where an applicant's and a registrant's goods are
broadly described as to their nature and type, it is presuned in

each instance that in scope the application and registration

° The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cunmulative effect of differences in the
essential characteristics of the goods and differences in the marks."
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enconpass not only all goods of the nature and type descri bed
therein, but that the identified goods nove in all channels of
trade which would be normal for those goods and that they would
be purchased by all potential buyers thereof. See, e.qg., Inre
El baum 211 USPQ 639, 640 (TTAB 1981).

The Exam ning Attorney, accurately observing that
applicant's goods are in fact broadly identified inits
application as "stockings," properly points out that, in view of
the above, applicant's and registrant's goods are indeed cl osely
related itens of apparel for children. |In particular, he
correctly notes that (underlining in original):

Li ke registrant's goods, the stockings

mar ket ed by applicant woul d be worn by

children. Al though applicant refers to its

goods as "wonen's stockings," it did not

limt the identification of goods to

st ockings for wonen, so the identification of

goods nust be construed to include stockings

for girls. The intended custoners for

applicant's goods are the sanme as for

registrant's [goods], since adult wonen, a

substantial portion of which are nothers, are

the primary purchasers of both dresses for

children and st ocki ngs.

Accordingly, and inasmuch as applicant's stockings and
registrant's children's dresses additionally are products which
woul d be sold through the sanme channels of trade, such as the
girls' clothing or children's apparel sections of clothing
stores, departnent stores and mass nerchandi sers, it is plain
that confusion as to the source or sponsorship of the goods would
be likely if they are marketed under the sane or substantially

simlar marks.
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Turning, therefore, to consideration of the respective
mar ks, applicant argues anong other things that "the distinctive
vi sual appearance" of its mark "will clearly distinguish it" from
registrant's mark.* Specifically, applicant maintains that

visually, as well as aurally, "the terns BELLISSI MA BY CALZIFICI O

N Applicant asserts, for the first time inits brief, that because
"[t]here is no evidence of wi de spread use" of registrant's mark, such
mar k cannot be considered fanobus and therefore entitled to a broad
scope of protection. However, the absence of evidence of use of
registrant's mark is not evidence of the absence of such use nor does
it show that registrant's mark is not fanobus. |nstead, whether such
mark is fanous is sinply not a relevant du Pont factor in this appeal

Applicant also contends, likewi se for the first tinme inits
brief, that registrant's mark is weak, and therefore entitled only to
a narrow scope of protection, because "the words 'Bellissinmo' and/or
"Bellissima' ... are used in [marks which are the subjects of] a
nunber of [third-party] registrations on a variety of goods." Aside
fromthe fact that any infornmation pertaining to such registrations is
untinely at this juncture under Trademark Rule 2.142(d), the Board
does not take judicial notice of third-party registrations. See,
e.g., Inre Duofold Inc., 184 USPQ 638, 640 (TTAB 1974). Mbreover
even if applicant had tinely supported its contention with copies of
the various third-party registrations upon which it purports to rely,
such woul d not in any event constitute proof of actual use of the
regi stered marks and that the purchasing public, having becone
conditioned to encountering certain products under marks which consi st
of or include the terns "BELLISSI MA" or "BELLISSIMO " is therefore
abl e to distinguish the source thereof based upon differences in such
marks. See, e.qg., AMF Inc. v. American Leisure Products, Inc., 474
F.2d 1403, 177 USPQ 268, 269 (CCPA 1973) and In re Hub Distributing,
Inc., 218 USPQ 284, 285-86 (TTAB 1983). Neverthel ess, inasnuch as
appl i cant has specifically nentioned in its brief that a third-party
registration for the nmark "' DOM NI C BELLI SSI MO DB' was al | owed over
the ... [cited] registration for 'BELLISSIMO despite the fact that
both marks were applied to wonen's apparel and were independently
owned" (enphasis by applicant), and the Exami ning Attorney in his
bri ef has responded to applicant's argunment that, because "the
di fferences between the marks was found to be sufficient to
di sti ngui sh between the two marks," the same result should occur in
this case, we have considered such. However, as the Exam ning
Attorney persuasively points out with respect to the mark in the
third-party registration, "the connotation of BELLISSIMOis quite
different in that mark because DOM NI C BELLI SSIMO i s the nane of an
i ndividual." Accordingly, we agree with the Exam ning Attorney that:
"The use of the term BELLI SSI MO as a surnanme by one other party for
cl othing goods hardly allows one to draw the conclusion that the term
is weak and deserving of [but] a limted scope of protection.” G ven
however, the lack of proof with respect to any of the other marks
which are assertedly the subjects of third-party registrations, the
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FAP create a multi-word nmark [which stands] in stark contrast to
the cited BELLI SSI MO and desi gn" mark. Applicant enphasizes, in
this regard, that its mark "contains a stylized printed

BELLI SSIMA in a 'bridge' |ike design over the wordi ng BY

CALZI FICl O FAP while the cited mark is the word BELLI SSI MO, set
on an angle, in script, with a flower design.”" In viewthereof,
and i nasnuch as applicant's mark "when read or spoken is an

el even syl l able phrase"” while registrant's mark "is a four
syl l able word," applicant insists that contenporaneous use of the
respective marks is not likely to cause confusion.

Al t hough the various differences noted by applicant are
readi |y apparent on the basis of a side-by-side conparison of the
respective marks, such a conparison is not the proper standard
for determning whether there is a |ikelihood of confusion. The
correct test, rather, is whether the marks at issue create
basically the sane overall comrercial inpression. The reason for
utilizing such a test, as opposed to basing a decision on a side-
by-side conparison, is that the latter ordinarily is not the way
that custonmers will be exposed to the respective marks. |nstead,
it isthe simlarity of the general overall commercial inpression
engendered by the marks at issue which nust determ ne, due to the
fallibility of menory and the concomtant |ack of perfect recall,
whet her confusion as to source or sponsorship is likely. The
proper enphasis is thus on the recollection of the average
purchaser, who normally retains only a general rather than a

specific inpression of marks. See, e.q., G andpa Pidgeon's of

nunber and nature of simlar marks in use on simlar goods is not a
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M ssouri, Inc. v. Borgsmller, 477 F.2d 586, 177 USPQ 573, 574
(CCPA 1973); Envirotech Corp. v. Solaron Corp., 211 USPQ 724, 733
(TTAB 1981); and Sealed Air Corp. v. Scott Paper Co., 190 USPQ
106, 108 (TTAB 1975).

Wth the foregoing in mnd, we agree with the Exam ning
Attorney that, when considered in their entireties, the marks
"BELLI SSI MA BY CALZI FI CI O FAP" and design and "BELLI SSI MJ' and
design are so substantially simlar that, when respectively used
in connection with such closely rel ated goods as stockings and
children's dresses, confusion as to source or sponsorship would
be likely to occur. Applicant's mark, as the Exam ning Attorney
observes in his brief, is domnated by the term "BELLI SSI MA" due
to the fact that such term appears in significantly |arger
| ettering, and hence is nuch nore promnently displayed, than the
di sproportionately smaller lettering used for the subordinate
ternms "BY CALZIFICI O FAP," which while designating the source of
t he "BELLI SSI MA" brand of stockings is not likely to be readily
noticed by a harried shopper. Registrant's mark, as the
Exam ning Attorney further notes in his brief, simlarly is
dom nated by the term "BELLI SIMJ' since such termis not only
nore prom nently displayed than the acconpanying fl ower design,
but it is the only literal elenent in the mark which serves as a
source indicator. As the Exam ning Attorney properly points out,
where, as here, a mark consists of a literal portion and a design
portion, it is generally the literal portion which is nore likely

to be inpressed upon a consuner's nenory and to be used in

rel evant du Pont factor in this appeal.
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calling for and/or asking about the goods. See In re Appetito
Provisions Co. Inc., 3 USP@Qd 1553, 1554 (TTAB 1987).

In view thereof, it is plain that applicant's
"BELLI SSI MA BY CALZI FI Cl O FAP' and design mark and registrant's
"BELLI SSI MJ' and design mark are substantially simlar in sound
and appearance, differing principally only in the vowel which
forms the final letter of the dom nant terns "BELLI SSI MA" and
"BELLI SSIMO." To those consuners who nay al so be fluent in or
have sone know edge of Italian, the respective marks woul d al so
be substantially simlar in connotation, given that the dom nant
term "BELLI SSI MA" in applicant's mark nmeans "very fine" while the
term "BELLI SSI MO, " which dom nates registrant's mark, connotes
"very beautiful."® Overall, in light of such sinmlarities, the
mar ks at issue engender substantially the same comrerci al
i npression, especially when allowance is made for the fallibility
of a consuner's nenory with regard to the m nor differences
bet ween applicant's mark and registrant's mark.

Accordingly, we conclude that custoners who are
famliar or acquainted with registrant's mark "BELLI SSI MJ' and
design for its "children's dresses” would be |likely to believe,
upon encountering applicant's substantially simlar mark
"BELLI SSI MA BY CALZI FI Cl O FAP" and design for its "stockings,"
that such closely rel ated goods emanate from or are sponsored by

or associated with, the sane source.

° Additionally, to such consuners, the phrase "BY CALZIFICI O FAP" in
applicant's mark, which would be regarded as neani ng "by FAP hosiery
factory,” would have even | ess possi bl e distinguishing significance
due to the descriptiveness of the term"CALZIFICIO "
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Deci sion: The refusal under Section 2(d) is affirmed.



