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Mat t hew Swyers, Trademark Exam ning Attorney, Law Ofice
104 (Sidney Moskowi tz, Managi ng Attorney).
Bef ore Seeherman, Qui nn and Bucher, Adm nistrative
Trademar k Judges.
Qpi ni on by Quinn, Adm nistrative Trademark Judge:

An application has been filed by Hughes Supply IP,
Inc. to register the mark OH SO SOFT for “water softening

units; and accessory parts therefor, namely filters.”?

! The application originally was filed by Hughes Supply
Managenent Services, Inc. An assignnent to the above-identified
appl i cant was recorded in the records of the Assignnment Branch of
the O fice on March 11, 2002 at reel 2472, frame 0338.

2 Application Serial No. 75/907,894, filed February 2, 2000,

all eging a bona fide intention to use the nark in comrerce.
Appl i cant subsequently filed an amendnment to all ege use setting
forth dates of first use anywhere and first use in comerce as
February 2000.
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The Trademark Exam ning Attorney has refused
regi stration under Section 2(d) of the Trademark Act on the
ground that applicant’s mark, when applied to applicant’s
goods, so resenbles the previously registered mark O SO

PURE (“PURE’ disclainmed) for “water conditioning units”?

as
to be likely to cause confusion.

When the refusal was nade final, applicant appeal ed.
Applicant and the Exam ning Attorney have filed briefs. An
oral hearing was not requested.

Applicant contends that the marks are different in
sound, appearance and neaning. Wile applicant concedes
that the beginnings of the marks are phonetically
equi val ent, applicant points to the dissimlarities between
the ends of the marks. As to the goods, although applicant
“does not contest that there is sone common | evel of
general ity between the goods since both goods are
identified for use with units that treat water in some
fashion” (brief, p. 8), applicant goes on to argue that
there are differences between applicant’s and registrant’s
goods. Further, according to applicant, its goods are sold

to sophisticated purchasers. |In support of its position,

applicant submtted dictionary definitions of the words

3 Regi stration No. 1,996, 751, issued August 27, 1996; comnbi ned
Sections 8 and 15 affidavit fil ed.
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“soft” and “pure,” and the declaration of one of
applicant’s nanagers relating to the absence of any known
i nstances of actual confusion.

The Exam ning Attorney maintains that “both the
applicant and the registrant’s nmarks utilize the
phonetical ly equival ent, dom nant, arbitrary prefixes OH SO
and O-SO in conjunction with the descriptive or suggestive
terms SOFT and PURE" (brief, p. 5). The Exam ning Attorney
al so asserts that the goods are related, and that the goods
must be conpared as they are specifically identified in the
identifications of goods. |In support of the refusal, the
Exam ning Attorney introduced a dictionary definition of

“soft water,” and third-party registrations which show t hat
parties have registered a single mark for both types of
goods i nvol ved herein.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence that are rel evant
to the factors bearing on the |ikelihood of confusion
issue. Inre E 1. du Pont de Nenmours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between

the goods. Federated Foods, Inc. v. Fort Howard Paper Co.,

544 F.2d 1098, 192 USPQ 24 (CCPA 1976).
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Wth respect to the goods, it should be noted that it
is not necessary that the goods be identical or even
conpetitive in nature in order to support a finding of
| i kel i hood of confusion. It is sufficient that the
ci rcunst ances surrounding their marketing are such that
they would be likely to be encountered by the sane persons
under circunstances that would give rise, because of the
mar ks used in connection therewith, to the m staken belief
that the goods originate fromor are in some way associ ated
with the sane source. 1In re International Tel ephone and
Tel egraph Corp., 197 USPQ 910 (TTAB 1978).

W find that applicant’s water softening units and
registrant’s water conditioning units are, at a mninmum
closely related. Both are used to treat water, albeit,
per haps, in sonmewhat different manners. Further,
registrant’s goods are broadly identified, and the
term nol ogy “water conditioning units” is arguably broad
enough to cover goods of the type sold by applicant.

In connection with conparing the goods, we have taken
note that the Exam ning Attorney has introduced into the
record third-party registrations which show that parties
have regi stered a single mark for both water conditioning
units and water softening units. Third-party registrations

whi ch individually cover both types of goods and which are
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based on use in conmerce serve to suggest that the |listed
goods are of a type which may emanate from a single source.
See: Inre Albert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB
1993) .

Appl i cant argues that the channels of trade for its
goods and registrant’s goods are different, and
specifically that applicant’s goods are sold to
sophi sticated purchasers (e.g., water well drillers and
pl unbi ng contractors). According to applicant, its goods
range in price fromthirty dollars for a filter to severa
t housand dollars for a conplete system

It is not clear to us that a filter which costs thirty
dol l ars woul d be purchased with a great deal of care. More
importantly, the question of |ikelihood of confusion nust
be determ ned on the basis of the identification of goods
set forth in the subject application and the cited
registration. 1In re Elbaum 211 USPQ 639 (TTAB 1981). The
identifications of goods do not include any limtations,
and therefore we nust deemthe goods to nove through al
normal channels of trade, and to all relevant purchasers.
These channel s woul d i nclude such places as do-it-yourself
har dwar e stores, and consuners woul d include the public at
| arge. Thus, we are not persuaded by applicant’s assertion

that its customers are sophisticated.
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We next turn to conpare the marks OH SO SOFT and O SO
PURE. The nmarks are simlarly constructed, beginning with
t he phonetically equivalent, arbitrary O4 SO and O SO
portions, followed by the descriptive ternms SOFT and PURE.
The marks, when considered in their entireties, are simlar
in sound and appearance. Although there are specific
di fferences between SOFT and PURE, when these words are
used in the context of water conditioning/softening units,
they have a simlar connotation, and the overall comerci al
i npressions of the marks are the same. Thus, it is
reasonabl e to assune that consuners famliar wth the mark
O SO PURE w Il view the mark OH SO SOFT as a vari ant
t hereof, and believe that regi strant has expanded its brand
to a closely related product. In finding that the marks
are simlar, we have kept in mnd the fallibility of human
menory over tinme and the fact that consuners usually retain
a general rather than a specific inpression of tradenmarks
encountered in the marketpl ace.

Finally, we have considered the declaration of R chard
Davis, one of applicant’s area nanagers. M. Davis states
t hat since February 2000, applicant has sold about 1,500
units throughout the M dwest and eastern United States, and
that he is not aware of any instances of actual confusion

bet ween the invol ved narks.
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Al t hough the absence of actual confusion over a |ong
period of tinme is a factor which is indicative of no
| i kel i hood of confusion, it is a neaningful factor only
where the record denonstrates appreci able and conti nuous
use by applicant of its mark in the same markets as those
served by registrant under its mark. See: G llette Canada
Inc. v. Ranir Corp., 23 USPQd 1768, 1774 (TTAB 1992). In
particul ar, there nust be evidence show ng that there has
been an opportunity for incidents of actual confusion to
occur. See: Cunninghamv. Laser Golf Corp., 222 F.3d 943,
55 USPQ2d 1842, 1847 (Fed G r. 2000).

In the present case, we do not find M. Davis’
decl aration to be persuasive that confusion is not I|ikely.
It is possible that confusion has not occurred because of
applicant’s fairly limted sales over a relatively short
period of tinme. Moreover, we have not had an opportunity
to hear fromregistrant in this ex parte proceeding as to
what its experience has been regardi ng actual confusion.

We concl ude that purchasers famliar with registrant’s
wat er conditioning units sold under registrant’s mark O SO
PURE woul d be likely to believe, upon encountering
applicant’s mark OH SO SOFT for water softening units and
filters therefor, that the goods originated with or are

sonehow associ ated with or sponsored by the same entity.
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Decision: The refusal to register is affirmed.



