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Qpi nion by Drost, Admi nistrative Trademark Judge:

On March 2, 2000, Dalloz Safety, Inc. (applicant)
applied to register the mark TI TAN BY MLLER (in typed
form on the Principal Register for goods ultimtely

identified as “fall protection equi pnent, nanely safety

L' At the end of its appeal brief (p. 11), counsel identified
applicant as Dalloz Fall Protection Investnent, Inc. (assignee).
USPTO records do not show an assignnment to a party by that nane
al though there is an assignnment to a party identified as Dall oz
Investnent, Inc. (Reel/Frame No. 2423/0564).
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belts, safety harnesses, safety lanyards and lifelines” in
| nternational O ass 9.°2

The exam ning attorney refused to register applicant’s
mar Kk under Section 2(d) of the Trademark Act (15 U S.C
8 1052(d)) because of two prior registrations owned by
different parties. The first registration is for the mark
TI TAN (typed) for “protective gloves for industrial use” in
International Class 9.° The second registration is also for
the mark TITAN (typed) for “industrial shoes and workboots”
in International dass 25.°

When the refusals were nade final, applicant filed an
appeal .

In a case involving a refusal under Section 2(d), we
anal yze the facts as they relate to the relevant factors

set out inlnre Majestic Distilling Co., 315 F.3d 1311, 65

UsP2d 1201, 1203 (Fed. Cr. 2003). See also Inre E. |

du Pont de Nenmours & Co., 476 F.2d 1357, 177 USPQ 563, 567

(CCPA 1973); and Recot, Inc. v. Becton, 214 F.3d 1322, 54

USPQ2d 1894, 1896 (Fed. Cir. 2000). 1In considering the

evi dence of record on these factors, we nust keep in mnd

2 Serial No. 75/932,374. The application alleges a date of first
use and a date of first use in comrerce of August 15, 1999.

3 Registration No. 2,127,114 issued January 6, 1998. The
registrant is listed as Mapa Pi oneer Corporation.

4 Regi stration No. 1,781,498 issued July 13, 1993. Affidavits
under Section 8 and 15 have been accepted or acknow edged. The
current owner is listed as Bill Thonpson, Inc.
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that “[t] he fundanental inquiry nandated by 8§ 2(d) goes to
the cunul ative effect of differences in the essenti al
characteristics of the goods and differences in the marks.”

Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976).

We start our analysis with a conparison of applicant’s
and registrants’ marks. In this case, all three marks
contain the identical word TITAN. It is the only word in
the registered marks. Applicant adds the phrase BY MLLER
toits mark. Applicant asserts that it owns two
regi strations (Nos. 1,558,832 and 1, 560,575) for the mark
M LLER. Applicant goes on and argues the mark MLLER “is a
very strong designation of originin the fall protection
i ndustry” and applicant “has gai ned substantial goodwi |l in
the area of fall protection” as a result of its ownership
of these marks. Brief at 8. Therefore, the mark Tl TAN BY
M LLER cl early designates the origin of the goods of”
applicant. Brief at 8.

The addition of a trade nanme or house mark to a
regi stered mark does not generally avoid confusion.

Menendez v. Holt, 128 U.S. 514, 521 (1888). However, the

addition of a house mark nmay avoi d confusion when there are
recogni zabl e di fferences between the common el enents of the

mar ks. See Rockwood Chocolate Co. v. Hof fman Candy Co.,
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372 F.2d 552, 152 USPQ 599 (CCPA 1967) ( ROCKWOCOD BAG O GOLD
for candy not confusingly simlar to CUP-O GOLD for candy).
Here, the differences between TI TAN BY M LLER and TI TAN are
slight and the addition of applicant’s MLLER mark does not

overcone the simlarity of the marks. See Inre C F.

Hat haway Co., 190 USPQ 343 (TTAB 1976) (HATHAWAY GCLF

CLASSIC for knitted sports shirts confusingly simlar to
GOLF CLASSIC for nmen’s hats).

In a simlar case, the Board held that the mark SPARKS
and desi gn and SPARKS BY SASSAFRAS and design were simlar
i n sound, appearance, and neani ng.

Those already famliar with registrant's use of its
mark in connection with its goods, upon encountering
applicant's mark on applicant's goods, could easily
assune that "sassafras" is sone sort of house mark
that may be used with only sonme of the "SPARKS' goods.
Conversely, those famliar with only applicant's nmark
woul d, upon encountering the registered mark on
rel at ed goods, assune that all "SPARKS' products cone
froma single source, and that that source was in sone
i nstances further identified with the words "by
sassafras.”

In re Apparel Ventures, Inc., 229 USPQ 225, 226 (TTAB

1986) .

When we conpare the marks, we not only | ook at the
drawi ng, but since applicant’s mark is displayed in typed
form we also | ook at the specinens for help in visualizing

how t he mark can be di spl ayed.
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The drawi ng presented with the application shows the
applicant's mark typed in capital letters, and under
Trademark Rule 2.51(d), this nmeans that the
application is not limted to a mark depicted in
special form Thus, the mark presented for
registration in accordance with said rule can be
considered to be in any formand to visualize what
formthe mark can take, we are aided by the specinens
filed with the application as illustrating "the mark
as actually used.” ... The simlarity between
applicant's mark as actually used and the cited
registered mark i s quite apparent.

In re Richardson Ink Co., 171 USPQ 818, 819 (TTAB

1971). See also Phillips Petroleum Co. v. C.J. Wbb, Inc.,

442 F.2d 1376, 170 USPQ 35, 36 (CCPA 1971) ( CCPA pointed out
that the speci nens enphasi zed the prom nence of the “6-66"

part of the mark”); Specialty Brands, Inc. v. Coffee Bean

Distributors, Inc., 749 F.2d 669, 223 USPQ 1281, 1284 (Fed

Cir. 1984) (“[T]rade dress may neverthel ess provide
evi dence of whether the word mark projects a confusingly
simlar comrercial inpression. Applicant's |abels support
rat her than negate that of which opposer conplains: that
SPI CE VALLEY inherently creates a commercial inpression
which is confusingly simlar to that of SPICE | SLANDS).
Here, a review of applicant’s speci nens enphasi zes the
prom nence of the word TITAN. The words BY MLLER are

obvi ously displayed in nuch smaller print. See Apparel

Ventures, 229 USPQ at 226 (“The additional wording, *by

sassafras,’” is less significant in creating the comerci al
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i npression of the mark as a whole. These words are very
small in conparison to * SPARKS and appear underneath
‘SPARKS in all lower case letters. Registrant’s mark is

only the word ‘ SPARKS ).

WITAN

DATE: 1/00

MODEL: T4000
SIZE: UNIVERSAL

MATERIAL: POLYESTER

CAPACITY: 310 LBS.

USE ONLY WITH TYPE | EQUIPMENT.
COMPLIANCE: ANSI A10.14,

OSHA 1926.502

WARNING: MANUFACTURER'S INSTRUCTIONS
SUPPLIED WITH THIS PRODUCT AT TIME OF
FHIPMENT MUST BE FOLLOWED: FAILURE 10
DO §0 COULD RESULT IN SERIDUS INJURY
OR DEATH. CONTACT DALLOZ FALL
PROTECTION IF INSTRUCTION MANUAL I8
NEEDED

ADVERTENCIA. DEBEN SEBUIRSE LAS
INSTRUCCIONES DEL FABRICANTE PROVISTAS
COM ESTE PRODUCTO AL MOMENTO DE DES -
PACHO: EL NO HACERLO PUEDE RESULTAR
EN LESIONES BRAVES 0 LA MUERTE. §I

SE REQUIERE EL MANUAL DE INGTRUCCIONES
COMSULTE CON DALLDZ FALL PROTECTION

ADVERTISSEMENT: YOUS DEVEZ RESPECTER
LES INSTRUCTIONS DU FABRICANT QUE YOUS
AVEZ RECUES AVEC LE PRODUIT. DANS LE
CAS CONTRAIRE YOUS RISQUEZ DES
BLESSURES GRAVES OU MEME LA MORT
CONTACTEZ DALLOZ FALL PROTECTION 8I
¥OUS AVEZ BEGOIN D'UN NOUVEAU MANUAL

In any case, where |ikelihood of confusion is the
i ssue, we nust viewthe narks in their entireties. Wen
the words BY M LLER are added to the word Tl TAN, the narks

are still extrenely simlar. Wlla Corp. v. California

Concept Corp., 558 F.2d 1019, 1022, 194 USPQ 419, 422 (CCPA
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1977) (CALI FORNI A CONCEPT and design held likely to be
confused with CONCEPT for hair care products).

The next factor we consider is whether the goods of
the applicant and the registrants are related. W nust
consi der the goods as they are described in the
identification of goods in the application and

registration. QOctocom Systens, Inc. v. Houston Conputers

Services Inc., 918 F.2d 937, 16 USPQ2d 1783, 1787 (Fed.

Cir. 1990) (“The authority is legion that the question of
registrability of an applicant’s mark nmust be deci ded on
the basis of the identification of goods set forth in the
application regardl ess of what the record may reveal as to
the particular nature of an applicant’s goods, the
particul ar channels of trade or the class of purchasers to
whi ch the sal es of goods are directed”). To the extent
that the goods are not restricted in the identifications,
we nust consider that they nove through all normal channel s

of trade. Schieffelin & Co. v. Ml son Conpanies Ltd., 9

USPQ2d 2069, 2073 (TTAB 1989) (“[Moreover, since there are
no restrictions with respect to channels of trade in either
applicant's application or opposer's registrations, we must
assune that the respective products travel in all normal
channel s of trade for those al coholic beverages”).

Furthernore, it is not necessary for the exam ning attorney
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to establish that the registrant and applicant are
conpetitors.

[ § oods or services need not be identical or

even conpetitive in order to support a finding of

| i keli hood of confusion. Rather, it is enough that
goods or services are related in some manner or that
ci rcunst ances surrounding their marketing are such
that they would be likely to be seen by the sane
persons under circunmstances which could give rise,
because of the marks used thereon, to a m staken
belief that they originate fromor are in sonme way
associated with the same producer or that there is an
associ ati on between the producers of each parties
goods or services.

Inre Melville Corp., 18 USPQ2d 1386, 1388 (TTAB 1991).

Goods in Registration No. 2,127,114

W begin our discussion of the rel atedness of the
goods by addressing the goods in the *114 registration.
These goods are identified as “protective gl oves for
industrial use” in International C ass 9. The exam ning
attorney’ s evidence supports the conclusion that these
goods are related to applicant’s fall protection equi pnent.

The www. | eonardsaftey. com and wwv. wor knl ei sure. com website

printouts show hand protection and fall protection products
as available fromthe sane site. Simlarly, the Air Safe,
Inc. printout shows fall protection products and puncture
resi stant gl oves available fromthe sane source. This type
of protective equipnent is also |likely to be used or

mar ket ed together. See Virginian-Pilot, June 15, 1997
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(“Suited up in flame-retardant shirt, el bow|ength rubber
gl oves, a harness and helnet, |ineman Witten gives a
reporter a hands-on denp”); Baltinore Sun, August 13, 1995
(“Team nenbers also had to be willing to put up several
hundred dol |l ars for personal equipnment, such as hel nets,
ropes, harnesses and gl oves”); Providence Journal-Bulletin,
Novenber 21, 1999 (“Bacou’ s goal is to eventually market
‘protective products covering the whol e body. That m ght
mean shoes, coveralls, aprons, gloves, hard hats and
harnesses’”). The exam ning attorney has al so included
copies of two registrations to show that the sane entity
has regi stered a common nark for protective gloves and fall
protection equi pment. See Registration Nos. 2,372,695
(“Protective clothing, nanely ...work gl oves and safety

equi pnent, including ...safety harnesses”) and 1, 253, 653
(“Safety equi pment and clothing — nanely ...gloves ...safety
harnesses”). This evidence convinces us that applicant’s
fall protection equipnent is related to registrant’s
protective gloves for industrial use. It is likely that

t hese products woul d be bought by the sanme purchasers,
nanely, enployers who would need to protect their enployees
from occupational hazards. They also would be sold
together. Therefore, we conclude that there is a

i kel i hood of confusion when the mark TI TAN i s used on
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protective gloves for industrial use and TITAN BY MLLER is
used on fall protective equi pnent.

Applicant also maintains that the “market for fal
protection equipnent is quite unique and small.” Brief at
9. We note that applicant has not included any evidence of
this assertion. |Indeed, the printouts that the exam ning
attorney has nmade of record do not hint that there is
anyt hi ng uni que about the fall protection market that would
sonehow i nmpact the |ikelihood of confusion analysis. |If
applicant is arguing that because the market is “small and
uni que,” the custoners are sophisticated and less likely to
be confused, we note that “even careful purchasers are not

i mune from source confusion.” In re Total Quality G oup

Inc., 51 USPQ2d 1474, 1477 (TTAB 1999). See also In re

Hester Industries, Inc., 231 USPQ 881, 883 (TTAB 1986)

(“While we do not doubt that these institutional purchasing
agents are for the nost part sophisticated buyers, even
sophi sticated purchasers are not i nmmune from confusion as
to source where, as here, substantially identical nmarks are
applied to related products”).

Anot her point applicant makes w t hout any evidentiary
support is that there are a | arge nunber of registrations
that contain the term TITAN. Brief at 4. W do not give

this unsupported statenment any wei ght, but we do note that

10
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applicant’s fall protection equipnment and registrant’s
protective gloves are related, and even if these

regi strations were of record, they would not support the
O fice issuing another confusingly simlar registration.

InreJ. M Oiginals, 6 USPQ2d 1393, 1394 (TTAB 1988).

Goods in Registration No. 1,781,498

Regardi ng the goods in the 498 registration, we
arrive at the opposite conclusion on the question of
whet her the goods are related. Applicant’s goods are
identified as fall protection equipnment, nanely, safety
belts, harnesses, lanyards, and lifelines in International
Class 9. The goods in the 498 registration are industrial
shoes and workboots in International Cass 25. As noted
earlier, we nust consider the goods as they are set out in

the identification of goods. Octocom Systens, 16 USPQR2d at

1787. W also do not read limtations into the
identification of goods, “in the absence of specific

limtations in the registration.” Squirtco v. Tony Corp.,

697 F.2d 1038, 216 USPQ 937, 940 (Fed. Gr. 1983). In this
case, the registrationis limted to industrial shoes and
wor kboots in International Cass 25. The registration does
not contain goods in International Class 9. The Tradenark
Acceptable Identification of Goods and Servi ces Mnual

i ndi cates that protective industrial boots are in

11
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International Class 9. Therefore, we cannot concl ude that
the 498 registration’s goods include protective boots.
Non- prot ecti ve shoes and work boots are less likely to be
viewed as comng fromthe sane source as safety belts,
har nesses, |l anyards, and lifelines. As a result, we find
that these goods are not related and there is no likelihood
of confusion regarding Registration No. 1,781, 498.

Decision: The exam ning attorney’s refusal to
regi ster applicant’s mark because of Registration No.
1,781,498 is reversed. The examning attorney’s refusal to
register applicant’s mark on the ground that there is a
| i kel i hood of confusion with the mark TITAN for the

identified goods in Registration No. 2,127,114 is affirmed.

12



