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Opi nion by Quinn, Adm nistrative Trademark Judge:

An application was filed by ProMark Brands Inc. to

regi ster the mark shown bel ow

Mﬁﬁv‘ze;éo)j@mfmﬁ

for “baby food.”?

! Application Serial No. 75941977, filed March 11, 2000, based on
an allegation of a bona fide intention to use the mark in
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The trademark exam ning attorney refused registration
under Section 2(d) of the Trademark Act on the ground that
applicant’s mark, when used on applicant’s goods, so
resenbles the previously registered mark NATURE S GOODNESS
for “dietary supplenents, vitam ns and m nerals, and herbs,
bot ani cal s, extracts, concentrates, constituents and

"2 as to be

conbi nati ons for use as dietary supplenents
| i kely to cause confusion.

When the refusal was nade final, applicant appeal ed.
Applicant and the exam ning attorney filed briefs. An oral
heari ng was not requested.

Appl i cant contends that the marks are different in
sound, appearance, neani ng and comerci al i npression.
Applicant points to the stylized print and the heart design
feature in its mark, the latter of which is “so intertw ned
with the words NATURE' S GOODNESS” that, according to
applicant, “[t]he purchasing public would not nentally
di ssect applicant’s mark but woul d recogni ze the mark in
its entirety and not sinply by the words alone.” (Brief,

p. 4). Applicant contrasts this with the cited mark which

“appears on registrant’s | abel without a design in print so

commerce. Applicant subsequently filed an anendnent to all ege
use setting forth a date of first use anywhere and a date of
first use in comrerce of July 31, 2000.

2 Regi strati on No. 2576369, issued June 4, 2002.
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small that it is extrenely difficult for a potenti al
purchaser to determ ne whether the mark is associated with
the registrant’s dietary supplenents.” (Brief, p. 4). As
to sound, although applicant admts the simlarity therein,
applicant asserts that sound does not play a part in the
sal e of applicant’s goods because “a potential purchaser
does not order these products by ‘calling for the goods’
but nerely reaches up and takes whatever baby food product
he or she has been using.” (Brief, p. 5). As to the
goods, applicant states that baby food is different from
dietary supplenents, and that “parents take great care in
choosing food for their babies and it is not logical to
believe that parents, as sophisticated consunmers, would be
so confused as to buy registrant’s goods rather than
applicant’s baby food to feed their baby.” (Brief, p. 7).
Applicant further contends that its baby food is sold in
grocery stores and supermarkets in a particular section
whereas registrant’s dietary supplenents are sold in
vitam n or health food specialty stores. Lastly, applicant
hi ghl i ghts the absence of any instances of actual
confusion, setting forth details of its own significant

sal es and advertising figures. In urging reversal of the
refusal, applicant submtted a copy of registrant’s | abel

bearing the registered mark; copies of a variety of
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applicant’s pronotional itens bearing the mark sought to be
regi stered, including coupons and advertisenents for its
baby food, as well as excerpts taken fromapplicant’s web
site on the Internet; copies retrieved fromthe PTO s TARR
dat abase of fifteen third-party registrations of marks

whi ch include, as a portion thereof, the terns “NATURAL”
and/ or “GOCDNESS,” or variations thereof, in the food
field; and the affidavit of Stephen Ward, a private
investigator in intellectual property matters.

The exam ning attorney naintains that the literal
portions of the marks are identical, and that the cited
mar k, being presented in typed form is not limted to any
particul ar depiction. According to the exam ning attorney,
neither the stylization nor the design feature of
applicant’s mark sufficiently distinguishes it from
registrant’s mark. Wth respect to the goods, the
exam ning attorney clains that baby food and dietary
suppl enents are related products. Further, the exam ning
attorney points to the absence of any restrictions in the
respective identifications of goods and, thus, contrary to
applicant’s argunents, it nust be presuned that the goods
nove in normal trade channels for such goods. The
exam ning attorney concludes that the trade channels and

cl asses of purchasers would overlap. |In support of the
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refusal, the exam ning attorney introduced four third-party
regi strations that show that entities have adopted a single
mark for both types of goods involved herein.?

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlnre E 1. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also: In re Mjestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQ2d 1201
(Fed. Gr. 2003). In any likelihood of confusion analysis,
two key considerations are the simlarities between the
mar ks and the simlarities between the goods and/ or
services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also: In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ@d 1531
(Fed. Cir. 1997).

Wth respect to the marks, we recognize that there are
simlarities between themin sound, appearance and neani ng.
W find, however, that the highly suggestive nature of the

marks is a significant factor to consider in this case.

® The exami ning attorney subnmitted six additional third-party
registrations to support the sane proposition. These

regi strations, however, are not use-based, but rather were

regi stered pursuant to Section 44 of the Trademark Act.
Accordingly, these registrations are of no probative value in our
anal ysi s.
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See In re Dayco Products-Eagl enotive Inc., 9 USPQ@d 1910
(TTAB 1988). The respective nmarks convey the notion that
t he product sold thereunder cones fromthe goodness of
nature. O, to put it nore sinply, that the product is
“natural.” This neaning is highly suggestive, and it
hardly need be stated that this suggestion is pervasive in
the food industry. The fifteen third-party registrations
of marks including the term“NATURE’ and/or *“GOODNESS’ or
vari ations thereof highlight the fact that “nature” and
“goodness” have in the past appealed to others in the food
i ndustry as appropriate terns for inclusionin a mark to
convey the “natural” suggestion. The nere commbn presence
in the two marks of the highly suggestive words “NATURE S
GOODNESS, ” whi ch convey the ubiquitous notion that the
product is “natural,” is insufficient here to support a
finding of likelihood of confusion. See: 1In re Bed &
Breakfast Registry, 791 F.2d 157, 229 USPQ 818 (Fed. Cr
1986); and Tektronix, Inc. v. Daktronics, Inc., 534 F.2d
915, 189 USPQ 693 (CCPA 1976). Also, the addition of the
distinctive apple/heart design in applicant’s |ogo mark
serves to further distinguish this mark fromregistrant’s
mar K.

W turn next to the second du Pont factor, that is,

the simlarity or dissimlarity of the parties’ respective
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goods and/or services. As has been often stated, there can
be no “per se” rule that all food products are rel ated by
nature or by virtue of their capability of being sold in
the sanme grocery stores and supermarkets. Interstate
Brands Corp. v. Celestial Seasonings, Inc., 576 F.2d 926,
198 USPQ 151 (CCPA 1978); and Hi -Country Foods Corp. v. H
Country Beef Jerky, 4 USPQ2d 1169 (TTAB 1987). At the sane
time, it is not necessary that the goods and/or services of
the parties be simlar or conpetitive, or even that they
nove in the same channels of trade to support a hol di ng of
| i keli hood of confusion. It is sufficient that the
respecti ve goods and/or services of the parties are rel ated
in some manner, and/or that the conditions and activities
surroundi ng the marketing of the goods and/or services are
such that they would or could be encountered by the sane
persons under circunstances that coul d, because of the
simlarity of the marks, give rise to the m staken beli ef
that they originate fromthe sanme producer. 1In re Martin's
Fanmous Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289
(Fed. Gir. 1984); and In re International Tel ephone &
Tel egraph Corp., 197 USPQ2d 910 (TTAB 1978).

The goods are distinctly different. Al though both
baby food and dietary supplenents are presuned to travel in

the sane trade channels (grocery stores and supernmarkets)
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to the same classes of ordinary purchasers,® that nexus is
too tenuous a connection on which to base a finding of

| i kel i hood of confusion herein, especially in view of the
suggestiveness of the marks.

The evidence submtted by the examning attorney to
show t he rel atedness of baby food and di etary suppl enents
is sparse. The exam ning attorney introduced only four
use-based third-party registrations (and one registrant
owns two of them which show that entities have adopted a
single mark for both types of goods. Third-party
regi strations which individually cover a nunber of
different itenms and which are based on use in commerce
serve to suggest that the |listed goods are of a type which
may emanate froma single source. See In re Albert Troste
& Sons Co., 29 USP@@d 1783 (TTAB 1993). However, because
only three entities could be found wth registrations for
bot h baby food and dietary supplenments, we cannot say that

consuners woul d assune that both types of goods would

* The issue of likelihood of confusion nust be determined on the
basis of the goods as they are identified in the invol ved
application and registration. Canadian |Inperial Bank v. Wlls
Fargo Bank, N A, 811 F.2d 1490, 1 USPQ@d 1813, 1815 (Fed. Gr.
1987); and In re El baum 211 USPQ 639, 640 (TTAB 1981). Inasmruch
as the identifications of goods herein do not include any
limtations, it is presuned that the goods nove in all nornmal
channel s of trade, and that they are available to all classes of
purchasers. Thus, applicant’s evidence that the goods are sold
in different types of stores is of no consequence. See In re
Ber cut - Nandervoort & Co., 229 USPQ 763, 764 (TTAB 1986).
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emanate fromthe sane source. The Ofice has sinply not
provi ded sufficient evidence for us to find that these
goods are rel at ed.

The last factor of significance is the absence of any
known i nstances of actual confusion, according to
applicant, despite applicant’s extensive use of its mark.
Applicant asserts that the involved marks have been
cont enpor aneousl y used since 2001, and sets forth
substanti al sales and advertising figures. During 2001-
2003, applicant put total sales of its NATURE S GOODNESS
baby food at $216 mllion, and total advertising
expenditures at $110 mllion. Thus, there appears to have
been a neani ngful opportunity for confusion to occur in the
mar ket pl ace, yet applicant is not aware of any confusion.
The absence of actual confusion weighs in favor of
appl i cant.

Based on the record before us, we see the exam ning
attorney’ s assessnent of the likelihood of confusion as
anounting to only a specul ative, theoretical possibility,
especially in view of the highly suggestive nature of the
mar ks, and the differences between the goods.

Decision: The refusal to register is reversed.



