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Opi ni on by Seehernman, Adm nistrative Trademark Judge:

Apol l o Colors, Inc. has appealed fromthe fina
refusal of the Trademark Exam ning Attorney to register
APCLLO as a trademark for “color pigments for use in the

graphic arts industry.”?!

Regi strati on has been refused
pursuant to Section 2(d) of the Trademark Act, 15 U. S.C.

1052(d), on the ground that applicant’s mark so resenbl es
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the mark APOLLO previously registered for “dye stuffs and
their internediates, pignments and nordants for use in the
manuf acture of textile, |eather and paper,”? that, as used
on applicant’s identified goods, it is likely to cause
confusion or m stake or to deceive.

The appeal has been fully briefed.® Applicant did not
request an oral hearing.

We reverse the refusal of registration.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlInre E |I. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also, Inre Mjestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQR2d 1201
(Fed. Cr. 2003). 1In any likelihood of confusion analysis,
two key considerations are the simlarities between the

mar ks and the simlarities between the goods and/ or

1 Application Serial No. 75942300, filed March 13, 2000, and
asserting first use and first use in comerce on July 1, 1970.

2 Registration No. 1810363, issued Decenber 14, 1993; Section 8
and 15 affidavits accepted and acknow edged; renewed.

® Wth the denial of applicant’s request for reconsideration the
Examining Attorney subnmitted materials taken fromcertain third-
party websites. In its brief applicant stated that the printouts
submtted by the Exam ning Attorney of two of the websites were

i nconpl ete, and attached additional pages fromthese sane
websites. Because applicant had no opportunity to subnmit these
pages prior to the filing of its appeal brief, we have treated

t hese additional pages as of record. See In re Bed & Breakfast
Regi stry, 791 F.2d 157, 229 USPQ 818 (Fed. Cir. 1986).
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services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also, In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQ@Q2d 1531
(Fed. Cr. 1997).

The marks, of course, are identical, which is a factor
that favors a finding of Iikelihood of confusion.
Applicant has argued that APOLLO is a weak mark, based on a
search of USPTO records showi ng 498 regi strations (of which
123 are “live”) for marks which include the term APOLLO
The subm ssion fromthe USPTO TESS dat abase lists the
mar ks, registration nunbers, and whether the registration
is “live” or “dead.” This nere listing of registrations
nunbers and marks is not sufficient to make the
registrations of record. See In re Duofold Inc., 184 USPQ
638 (TTAB 1974) (the subm ssion of a |list of registrations
is insufficient to nmake themof record). Furthernore, even
if the Exam ning Attorney had treated the |ist of record
(and she did not), it is of no probative value, since it
does not indicate the goods or services for which the marks
are registered. Thus, we cannot ascertain whether APOLLO
has a suggestive significance with respect to the goods
listed in the cited registration of the subject
application. W also take issue wth applicant’s statenent

that this list indicates that APOLLO has been dil uted
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t hrough w despread use. Third-party registrations are not
evi dence that the marks shown therein are in use. See In
re Albert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993).

The only third-party registration that is of record is
for APOLLO COAT for “coatings in the nature of interior and
exterior paints, sealer coatings for use on boats, varnish,
wood stain, enanels in the nature of house paints, and

aut onobi l e finishing solutions.”?*

The Exam ni ng Attorney
had cited this registration agai nst applicant’s
application, and then withdrew this refusal. On the basis
of this single third-party registration, we cannot concl ude
that the cited registration for APOLLO is weak and entitled
toonly alimted scope of protection.

Despite this, however, we believe that the differences
in the channels of trade and the custoners for the
applicant’s and the registrant’s goods are sufficient to
avoi d any conf usi on.

The goods of applicant and registrant, as set forth in
the respective identifications, are very specific as to
their custoners. Applicant’s pignents are for use in the
graphic arts industry; the registrant’s goods are for use

in the manufacture of textile, |eather and paper. There is

no evidence that textile, |eather and paper manufacturers
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are al so engaged in the graphic arts industry. The

Exam ning Attorney points to a definition of “graphic arts”
submtted with her appeal brief, and of which we take
judicial notice, as “the fine and applied arts of
representation, decoration, and witing or printing on flat
surfaces together with the techniques and crafts associ ated

with them”?®

Based on this definition, the Exam ning
Attorney contends that the graphic arts industry “m ght

i ncl ude manufacture of printing nmedia of all kinds

i ncludi ng paper, leather, textiles or other flat surfaces.”
Brief, p. 4. However, we think the Exam ning Attorney goes
too far in asserting, wthout any evidence, that the “fl at
surfaces” referred to in the definition of “graphic arts”
woul d enconpass anything that is flat, including |eather or
textiles. Mrre inportantly, the pignents that are
identified in the cited registration are used in the

manuf acture of | eather, textiles and paper; they are not

for use on |eather, textiles and paper. Thus, even if

graphic arts were to enconpass printing on all flat

* Registration No. 2554483,

® Merriam Wbster OnLine, www. mw. conl cgi -

bi n/ di cti onary?book=Di cti onary&a=graphi c+tarts. The Board nay
take judicial notice of dictionary definitions. University of
Notre Dane du Lac v. J. C. Gournmet Food Inports Co., Inc., 213
USPQ 594 (TTAB 1982), aff’d, 703 F.2d 1372, 217 USPQ 505 (Fed.
Cr. 1983).
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surfaces, the registrant’s pignments would not be used by
those in the graphic arts industry to do such printing.

Because of the different industries in which
applicant’s and the registrant’s pignents are used, and the
different custoners, the channels of trade for the goods
nmust al so be considered to be different.

The Exam ning Attorney has made of record third-party
registrations in an attenpt to show that goods of the type
identified in the application and the cited registration
may be sold under a single mark by a single source. Third-
party registrations which individually cover a nunber of
different itens and which are based on use in comrerce nmay
have sone probative value to the extent that they serve to
suggest that the |listed goods and/or services are of a type
whi ch may emanate froma single source. See In re Albert
Trostel & Sons Co., supra at 1785-86 (TTAB 1993). The
foll owi ng registrations have been highlighted by the
Exam ning Attorney in her brief, and are therefore the ones

she presumably believes are npst persuasive:®

® The Examining Attorney also highlighted a registration, No.

2121979, for the BAYER |l ogo. W have not listed the goods in
that registration because it is clear that the logo is in the
nature of a house mark, registered for goods in Casses 1, 2, 3,
4, 5, 6, 17, 22 and 23, ranging fromw re ropes to pesticides to
i ndustrial oils to tanning agents for use in the manufacture of

| eat her to general purpose adhesives for nendi ng broken articles.
Qobviously this registration, for a wide variety of goods, is of
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FLEXOBRI TE for “colourants for use in
paint, textiles, ink, plastics, and
rubber; nordants for use in paint,
textiles, inks, plastics, and rubber;
color pignments and col or pignment
conpositions; printing inks; agueous
and non-aqueous pignent dispersions for
| eat her finishing, textile printing,
the printing and nass col orati on of
materials, and for use in paint

manuf acture”; ’

Pl GVENTS FOR THE | MAG NATI ON for *“col or
pi gments, colorants for use in the
manuf acture of printers ink, textiles,
pl astics, synthetic fibers, paints and
papers; printers ink; pignent

di spersions in aqueous oOr non-aqueous
fornms for use in the manufacture of
printers ink, textiles, paints and
papers; color concentrate conpounds for
use in the manufacture of printers ink,
pl astics, synthetic fibers, textiles
and paints”;?®

H LTON DAVI S for “paints, coloring
matter, colorants, pignment
concentrates, technical dyes and
dyestuffs, color dispersion products
and certified drug and cosnetic

no probative value to show that the goods listed therein are
rel at ed.

Qur focus on the registrations highlighted by the Exam ning
Attorney does not nmean we have not considered the other third-
party registrations that were submtted. However, they are not
persuasive of a different result herein. Mst of the
registrations are based on Section 44 of the Act, rather than use
in coomerce. Sone are for pignments used in goods that are
specifically different fromthose identified in the application
and cited registration. See, for exanple, Registration No.
2721075 for “colorants and color pignments for use in the
manuf act ure of food, beverages, cosnetics and pharmaceuticals.”
O her registrations identify pignments that are used in the
textile industry, but nake no nention of graphic arts, or are for
use in printing but nake no nention of textiles, paper or
| eat her.

" Registration No. 2266097.
8 Registration No. 2418769.
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colorants for use in the manufacture of

consumer and industrial products in the

textiles, paints, food products,

cosnetics, pharmaceuticals, printing

and plastics industries”;®

CLARI ANT for “dyestuffs for use in the

manuf acture and finishing of textiles,

| eat her, nmetal, and paper; color

pi gnents; nordants for use in the

textile, leather, nmetal, and paper

i ndustries; lacquers in the nature of a

coating”;!° and

H SPERSE for “col or pignents, pignent

di spersions and dyestuffs for printing

and dyeing of fibers and textile

materials.”t

The registration for H SPERSE is for pignments used for

printing and dyeing fibers and textiles, and nmakes no
mention of use in the graphic arts industry. Thus, this
registration is of no value in denonstrating rel atedness of
t he invol ved goods. The registration for H LTON DAVIS is
for pignment concentrates for use in the manufacture of
products in the textile and printing industries.
Applicant’s goods, as identified, are for use in the
graphic arts industry, and applicant has further explained
that its products are sold to graphic arts conpani es, who

use themin lithographic printing applications. An

identification listing pignments for use in the manufacture

° Registration No. 1975942.
10 Registration No. 2349316.
1 Registration No. 2115379.
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of a product that is then used in the printing industry is
not the same as an identification listing a pignment
actually used in the graphic arts industry.

The registrations for FLEXOBRI TE and PI GVENTS FOR THE
| MAG NATI ON i nclude colorants for use in textiles and, in
t he case of FLEXOBRI TE, colourants for use in inks and, in
t he case of PI GVENTS FOR THE | MAG NATI ON, col orants and
pi gnent di spersions for use in the manufacture of printers
ink. Waile ink or printers ink could be considered a
product used in the graphic arts industry, the colorants
used to manufacture ink would not be such a product. As
for the printing inks and printers ink itself, which are
also identified in these registrations, these goods are
different fromthe color pignments for use in the graphic
arts industry which are identified in applicant’s
appl i cation.

Appl i cant has pointed out that, of the third-party
regi strations submtted by the Exam ning Attorney, only one
regi stration, No. 2721889 for DAY G.O specifically refers
to graphic arts in its identification, nanely,
“phosphorescent col or pignents and di spersions for use in
paints, plastics, coatings and graphic arts.” This
registration also includes “plastics, textiles, coatings

and tracer applications,” a listing that frankly puzzles us
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as it appears to be m ssing sone words, since “plastics”
and “textiles” do not belong in Cass 2. Because of the
guestion regarding this listing, we cannot view this
registration as showi ng the rel atedness of applicant’s and
the cited registrant’s goods.

There are sone registrations, including the
regi stration for CLARI ANT and FLEXOBRI TE, which list “color
pi gnents” per se. The Exam ning Attorney points to these
regi strations, which do not limt the uses for the color
pi gnents, and argues that the presunptions of Section 7(b)
of the Act require us to treat this identification as
enconpassing all uses for color pignents. W do not agree.
Clearly, a determ nation of the issue of |ikelihood of
confusi on between the applied-for and regi stered marks mnust
be made on the basis of the goods as they are identified in
the invol ved application and registration. In such
circunstances, if there are no limtations in the
identification, we nust presune that the “registration
enconpasses all goods of the nature and type descri bed,
[and] that the identified goods nove in all channels of
trade that would be normal for such goods.” In re El baum
211 USPQ 639, 640 (TTAB 1981). However, when third-party
registrations are being submtted for the purpose of

showi ng that goods are related, the sane Section 7(b)

10
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presunptions do not apply. As noted previously, third-
party registrations are not evidence that the marks shown
therein are in use, or that consuners are famliar with

them They sinply “serve to suggest that the |isted goods

and/ or services are of a type which may emanate froma
single source.” Inre Inre Albert Trostel & Sons Co.,
supra at 1786 (enphasis added). Therefore, we think the
Exam ni ng Attorney gives too broad a reading to a listing
of “color pignents” in a registration by asserting that
such a listing shows that the registrant is using these

pi gnments in both the graphic arts industry and in the

manuf acture of textile, |eather and paper. On the other
hand, we al so recogni ze that broad identifications of goods
may be permi ssible in certain instances, see TMEP

8§ 1402.03, and we do not nean to suggest that, unless the
identification in a third-party registration mmcs exactly
the identification in the application and the cited
registration, it is of no probative val ue.

VWat we are left with, then, is that none of the
third-party registrations specifically covers the identical
goods identified in applicant’s application and the cited
registration. Although there are a few registrations which
arguably could be viewed to include the sanme goods, we find

that these registrations are not sufficient to denonstrate

11
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t hat conpani es generally sell both the goods identified in
t he application and the goods identified in the cited
regi stration under a single mark.

The Exam ning Attorney has al so submtted evi dence of
third-party websites. Again, we concentrate on the
excerpts fromthese websites that the Exam ning Attorney
guoted in her brief, and which she characterizes as “the
rel evant parts”:

Sun Chem cal Corporation’s Colors G oup
is one of the worlds [sic] |eading
producers of organic pignments and

di spersions for use as colorants in
printing inks, plastics, paints,
cosnetics, textiles and specialities.
WWW. sunpi gnent s. coni about us. ht m

.you can save on your total pignent
cost wi thout sacrificing opacity,

consi stency or color. Coatings
applications for H TOX enconpass

al kyds, acrylic urethanes, high solids
systens, water reducibles, water bases,
and powder coatings. Plastics uses

i ncl ude PCV pi pe and conduit, color
concentrates, and vinyl siding. H TOX
al so finds uses in inks, adhesives,
paper, foundry products, and buil ding
material s.

www. t or m neral s. com

Pl ease note that we offer pignents
suitable for a wde range of end use
application(s) ie. Ofset inks, aqueous
f | exographi c inks, solvent flexo,

mal i ¢, polyam de, vinyl and NC/ PA based
i nks, PVS, LDPE, JDPE, PP, ABS, cable
grade (plastics), air drying enanel
paints, industrial (CEM water based

12
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paints, textiles, |eather, rubber and

paper .

www. amant ech. cont i ndex1. ht n

Anar Chemi cal Industries is anbng one

of the fastest grow ng conpanies in the

field of Dyes, Pignents &

I nternedi ates... Industries we serve ...

Pai nt Industry ...Textile Industry

.Leat her Industry ...Paper |ndustry ...

| nks I ndustry.

WWw. anar chem com

Revi ewi ng these excerpts and the underlying materials
in order, we note that the information about Sun Chem cal
Corporation and its Colors G oup describes the history of
the group, which originally was two separate conpani es.
There is no indication about the trademark or trademarks
under which this entity s pignents are sold, or whether the
pi gnments for various purposes are all sold under a single
trademark. Nor do the materials indicate that the pignents
are directed to the graphic arts industry.
The second excerpt, for HTOX Ti G, appears to use

H TOX as a trademark for a pignent that can be used in inks
and paper. However, “inks” is nmentioned only tangentially;
and it is not clear to what industry the inks are marketed,
or whether the pignents would be sold to those in the
graphic arts industry.

The web materials fromwhich the third excerpt is

taken |ists AMANTACH PI GVENTS at the top of the page, and

13
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also lists pignents by color and “C. 1. nunber” (e.g.,
Pigment Orange 5), as well as by what appears to be other
generic nanes (e.g., cadmum synthetic iron oxide). The
uses for these specific pignents is not indicated, but it
does appear that only AMANTECH PI GVENTS is used to identify
t he source of the pignents.

The website fromwhich the fourth excerpt is taken
uses separate pages to list the categories of uses of its
dyes. For exanple, there is a page headed “Textiles” which
states that it is “one of the |eading manufacturers of
textile dyes and offers conprehensive ranges for al
segnents of the nodern textile finishing industry.”

Anot her page is headed “Leather” and discusses its
specialty dyes for leather, and lists the dyes by C nane.
Yet anot her page is headed “Inks” and states that “Anar has
i ntroduced good quality of dyes and pignents for Ink

mar kets.” The additional pages fromthe website, submtted
by applicant, show that this conpany is |located in India.
Based on this, applicant argues that there is no evidence
that this conpany’s goods are sold in the United States.

The website materials provide sone tenuous evidence
that a single conpany may sell pignents used in textiles
and pignents for markets that could include the graphic

arts industry. However, this evidence is quite limted,

14
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and is insufficient for us to find that applicant’s and the
regi strant’s goods are rel ated.

Even if we were to conclude fromthe third-party
regi strations and Internet evidence that pignments used in
both the graphic arts industry and pignments, dye stuffs and
nordants for use in the manufacture of textile, |eather and
paper emanate from a single source, that does not
necessarily denonstrate that the goods are related, such
that confusion is likely to result fromthe use of the sane
or a confusingly simlar mark on both.

As the Exam ning Attorney has pointed out, in quoting
In re International Tel ephone and Tel egraph Corp., 197 USPQ
910, 911 (TTAB 1978), it “is sufficient for purposes herein
that the respective goods of the parties are related in

sone nmanner, and/or that the conditions and activities

surroundi ng the nmarketing of the goods are such that they

woul d or could be encountered by the sane persons under

circunstances that could because of the simlarity of the
mar ks used therewith, give rise to the m staken belief that
they originate fromor are in some way associated with the
sanme producer.” (enphasis added). Here, we find that
there is insufficient evidence to show that the goods would
be encountered by the sane persons. There is no evidence

t hat people who are engaged in the graphic arts industry

15
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are al so engaged in the manufacture of textile, |eather and
paper, such that the sanme purchasers woul d buy both
products. As a result, it is highly unlikely that there
woul d be an opportunity for confusion to occur, even from
the use of identical marks, on these goods that are sold to
consuners in different industries. The goods at issue are
not ordi nary consuner goods that m ght be displayed and
sold together in the sane retail stores; rather, they are
hi ghly specialized goods sold to sophisticated purchasers
who are engaged in very different businesses.

We recogni ze that pignents can be sold through the
Internet, and that, in view of sone of the website evidence
submtted by the Exam ning Attorney, we think it possible
that a conmpany who wi shes to purchase pignents for use in
the graphic arts industry could access a website that al so
sells pignents for the manufacture of textiles, |eather or
paper. However, there is no evidence that the products of
mul tiple conpanies are offered on a single website, where
consuners m ght encounter both applicant’s APOLLO pi gnents
for the graphic arts industry and the registrant’s APOLLO
pi gments for the manufacture of textiles, |eather and
paper. This possibility for confusion strikes us as being
merely theoretical or de mnims. See Electronic Design &

Sales Inc. v. Electronic Data Systenms Corp., 954 F.2d 713,

16
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21 USPQ2d 1388, 1391 (Fed. Cir. 1992), “W are not
concerned with nmere theoretical possibilities of confusion,
deception, or mstake or with de mnims situations.”

The Exam ning Attorney al so argues that she nust
consider any goods in the registrant’s normal fields of
expansion, and that the registrant is entitled to
protection against the registration of a simlar mark on a
product that m ght reasonably be expected to be produced by
it in the normal expansion of its business. |n support of
this position, she points to the third-party registrations
and the third-party web pages. Although it m ght be
possible to argue that it is a normal expansion if a
conpany that has used its mark on pignments used in a w de
variety of industries began to use its mark on pignments for
the graphic arts industry, that is not the situation here.
Rather, the cited registration is for a very limted
identification--dye stuffs and their internedi ates,

pi gnents and nordants for use in the nmanufacture of

textile, leather and paper. There is no evidence that the

regi strant uses its mark on pignents used in other

i ndustries; on the contrary, here the cited registration
i ssued in 1993, and there is no suggestion that the

regi strant has expanded the use of its mark since that

date. Nor is there evidence that conpanies that sel

17



Ser No. 75942300

pi gnents only for use in the manufacture of textile,
| eat her and paper expand to use their marks on pignents in
the graphic arts industry.

In conclusion, we find that, in view of the
di fferences in the consuners and channels of trade for the
goods, there is no likelihood of confusion between
applicant’s use of the mark APOLLO for col or pignents for
use in the graphic arts industry, and registrant’s mark
APOLLO for dye stuffs and their internedi ates, pignments and
nordants for use in the manufacture of textile, |eather and
paper.

Deci sion: The refusal of registration is reversed.
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