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Bef or e Hanak, Hohein and Rogers,

Adm ni strative Trademark Judges.

Qpi ni on by Rogers, Adm nistrative Trademark Judge:

| nhal e Therapeutic Systens, Inc. has filed an
application to register SOLO as a trademark for goods in
Class 10 identified as "nedi cal apparatus in the nature of
a hand-held unit for aerosol drug delivery to the deep |ung

of large and small nol ecule drugs as fine, dry particles."?

! Serial No. 76/040,782, filed May 3, 2000, based on applicant's
all egation of a bona fide intention to use the mark on or in
connection with the goods in comrerce.
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The trademark exam ning attorney has finally refused
regi stration under Section 2(d) of the Trademark Act, 15
U S.C. 81052(d). The basis for the refusal is that the
mar k SOLO has al ready been registered for “positive airway
breat hi ng devices,” also in Cass 10?2, so that when
applicant's mark is used on or in connection with the
identified goods, it would be likely to cause confusion or
m st ake by consuners, or to deceive consuners as to the
source of applicant's and registrant's respective goods.

When the refusal was nade final, applicant appeal ed.
Applicant and the exam ning attorney filed briefs; an oral
hearing was not requested. W affirmthe refusal.

Qur determ nation under Section 2(d) is based on
anal ysis of all of the probative facts in evidence that are
relevant to factors bearing on the issue of |ikelihood of

conf usi on. Inre E. |I. du Pont de Nenours and Co., 476

F.2d 1357, 177 USPQ 563 (CCPA 1973). In particular, in

this case, because the respective marks are identical3 we

2 Regi stration No. 2,175,252, issued July 21, 1998, to
Respi roni cs, Inc.

% The marks are identical in sound and appearance and are likely
to create the same comercial inpression on consuners. In fact,
in arguing that SOLO “is highly suggestive and, hence, warrants a
nmore limted scope of protection,” applicant essentially asserts
that the nmarks share the same comrercial inpression. The
identical nature of the marks is a fact that "weighs heavily
against applicant.” 1In re Martin's Fanmous Pastry Shoppe, Inc.
748 F2d 1565, 223 USPQ 1289, 1290 (Fed. Cir. 1984).
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focus on the cunulative simlarities or differences in the
t he goods and the classes of consunmers of the invol ved

goods. Federated Foods, Inc. v. Fort Howard Paper Co., 544

F.2d 1098, 192 USPQ 24 (CCPA 1976).

We turn, first, to the goods. Wen marks are the
sanme, or even nearly so, "it is only necessary that there
be a viable relationship between the goods or services in
order to support a holding of likelihood of confusion.” In

re Concordia International Forwarding Corp., 222 USPQ 355,

356 (TTAB 1983). The likelihood of confusion analysis, in
regard to the rel atedness of applicant's and registrant's
goods, nust be determ ned on the basis of the goods as they
are identified in the application and registration.

Canadi an I nperial Bank v. Wells Fargo Bank, 811 F.2d 1490,

1 UsPQ2d 1813, 1815 (Fed. Cr. 1987). Since neither
identification is restricted in any way as to channel s of
trade or classes of consumers, the Board nmust assune that
the goods could be offered through all normal channels of
trade and to the usual classes of consuners for such goods.
| d.

Mor eover, apart fromthe presunptions we mnmust nake
based on the identifications, there are nunerous itens in
the record which denonstrate that goods such as applicant’s

and registrant’s can emanate fromthe sanme source and have
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been distributed in the sanme channels of trade. 1In regard
to the goods being of the type that would enanate fromthe
sanme source, see Registration Nos. 2,085,547 and 1, 745, 662,
attached to the exam ning attorney’s final refusal of

regi stration.? See also, the reprints of registrant’s web
pages attached to the first office action, which show that
regi strant, besides being the source of its identified
goods, is also a source of various products for “taking
aerosol nedication.” 1In regard to the involved goods being
the type that would nove in the same channels of trade, see

the Apria Healthcare web page (www. apria.con), as well as

t he Medque and OUCnredi cal web pages (ww. nedque. com and

www. oucnredi cal . con), all included with the final refusal of

regi stration; and the photocopies fromthe catal og of the

* The ‘547 registration, for the mark HELPI NG THE WORLD BREATHE
EASI ER, includes goods identified as “..continuous positive airway
pressure (CPAP) respiratory therapy apparatus, nedica

aspirators, and nedical nebulizers.” The ‘662 registration, for
the mark DEVILBISS, includes goods identified as “.air driven
medi cati on nebulizers...nedi cati on atom zers...and conti nuous
positive airway pressure (CPAP) respiratory therapy systens...”

Al though these registrations are not evidence that the marks
shown therein are in use or that the public is famliar with
them they neverthel ess have sone probative value to the extent
that they serve to suggest that the goods listed therein (which
are the sane types of goods involved here) are of a kind which
may emanate froma single source. In re Azteca Restaurant
Enterprises Inc., 50 USPQ2d 1209, 1211 (TTAB 1999). See also, In
re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB
1993), and In re Mucky Duck Mustard Co. Inc., 6
UsPQ2d 1467, 1470 at n. 6 (TTAB 1988).
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St. Louis Medical Supply company, also included with the
final refusal

Applicant argues that its products are not a sinple
nebul i zer or other previously avail able neans for
delivering nedication by aerosol spray or through
i nhal ation therapy, i.e., “are not in any sense a
conventional inhaler” but “are conpl ex devices that
facilitate the delivery of advanced pharmaceuticals, such
as insulin, through inhalation rather than by injection,
transdermal or oral nethods of delivery.” Brief, p. 4. W
note, however, that even if this is so, applicant’s
identification of goods nmust be read to cover nebulizers
and exi sting inhalation therapy products, as well as its
apparently newer “conpl ex devices.”

In regard to classes of consuners, there are no
restrictions in either identification, so we nust assune
that the respective products can be sold to, anong ot hers,
distributors of health-care products, health care providers
and at retail, i.e., that each party may market its product

directly to end users.® Even if we restrict our focus to

® Neither identification contains a distribution restriction,
e.g., arestriction indicating that the product is distributed
solely by prescription, and so we nmust be equally concerned with
“over-the-counter” distribution directly to retail custoners.

See Pennwalt Corporation v. Center Laboratories, Inc., 524 F.2d
235, 187 USPQ 599, 601 (CCPA 1975), wherein the Court was equally
concerned with appellant’s over-the-counter drugs and the fact
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sales to distributors of health-care products, or to health
care providers who woul d then deci de what products are
appropriate for individual patients, we believe confusion
as to source or sponsorship is likely when the marks are
identical and the respective goods woul d be expected to
emanate fromthe same source. Further, end users of the
respective products would be even nore prone to confusion,
as they woul d not necessarily be privy to nethods of
di stribution of health-care products.

Applicant argues that registrant’s goods are not
delivery systens for nedication and are used only by
i ndividuals suffering fromsleep apnea. |In addition,
applicant maintains that its goods are not directed to
those in need of any sort of respiratory therapy product at
all but, rather, are directed to those who can benefit from
rapi d i nfusion of nedication. Specifically, applicant
notes that its product is now being used for delivery of
insulin to treat diabetes, interferon-beta to treat a form
of nmultiple sclerosis, and al pha-1 proteinase inhibitor to
treat enphysema, and that there are plans for using the

product to deliver other drugs, for other conditions.

that prescription drugs woul d be enconpassed by the
identification in its registration. See also, Mles
Laboratories, Inc. v. Worton Pharnmacal Conpany, 199 USPQ 758,
760 (TTAB 1978), and Meyer Laboratories, Inc. v. Diurcap

Cor poration, 163 USPQ 595, 596-97 (TTAB 1969).
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Brief, p. 4. Further, applicant argues that these are the
types of products that would only be utilized foll ow ng
consultation with health-care providers.

Even if we were to consider the respective products as
bei ng used only in the manner argued by applicant, there is
nothing in the record to suggest that individuals suffering
from sl eep apnea, or any other condition that m ght require
use of a product such as registrant’s, mght not also be
suffering fromdiabetes, or nultiple sclerosis, or
enphysema. Further, even if we assune that an individual
suffering fromboth sl eep apnea (and using registrant’s
product) and one of the other diseases which can be treated
by nedi cation delivered through applicant’s product woul d
only have both products prescribed or recommended by a
heal t h-care provider, we cannot assune first, that such
provi der would surely know the products emanated from
unrel ated entities and, second, would take the tine to
explain that the products had different sources, despite
their identical marks.

Consi dering the identical nature of the marks, the
rel at edness of the goods in terns of their likelihood to
emanate fromthe sanme source and be distributed in the sane
channel s of trade, and the presunptive overlap in classes

of consuners, we find that confusion is likely. Finally,
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if we had any doubt on the issue, we would have to resolve
that doubt in favor of the prior user and registrant.

Kenner Parker Toys v. Rose Art Industries, 963 F.2d 350, 22

USPQ2d 1453, 1458 (Fed. Cr. 1992).

Deci sion: The refusal of registration is affirned.



