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On May 12, 2000, applicant filed the above-identified
application to register the mark “JOB DOCTOR' on the
Principal Register for “educational services, nanely
wor kshops, seminars, and lectures in the field of career
counseling and distribution of course materials in
connection therewith in International C ass 41; and career

counseling services in International Cass 42.” Applicant

clainmed first use of the mark in connection with both
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services on Septenber 17, 1991, and first use of the mark
in interstate conmerce on January 20, 1992.

In the first Ofice Action, the Exam ning Attorney
refused registration under Section 2(d) of the Lanham Act,
15 U.S.C. Section 1052(d), on the ground that applicant’s
mark so resenbles the mark “THE JOB DR " which is
registered,! (with a disclaimer of the descriptive word
“JOB”) for “personnel placenent and recruitnment services in
the field of conputers and conputer software” in
International Cass 35, that confusion is likely. He
reasoned that the marks are essentially the sane in
appear ance, pronunciation and connotation, and that the
services identified in the cited registration are closely
related to those recited in the application.

In addition to refusing registration under Section
2(d) of the Act, the Exam ning Attorney required applicant
to disclaimthe descriptive word “job” apart fromthe mark
as shown.

Applicant tinely responded to the first Ofice Action
by amendi ng the application to disclaimthe word “job”
apart fromthe mark as shown and by argui ng that confusion

with the cited registered mark is not likely. Applicant

! Reg. No. 2,205,772, issued on the Principal Register on
Novenber 24, 1998 to Roger T. How and.
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contended that the registered mark is not a strong mark;
that no actual confusion between the nmarks has occurred,;
that she adopted her mark in good faith; and that, although
the marks are “sonewhat simlar,” differences between the
services and channels of trade through which they are

mar ket ed nmandate w thdrawal of the refusal to register.

The Exam ning Attorney accepted the proffered
di scl ai mer, but maintained and nmade final the refusal to
regi ster based on |ikelihood of confusion. He responded to
each of applicant’s argunents, and included copies of five
third-party registrations which listed as the services with
whi ch the marks are used both *personnel placenent
services” and “career counseling services.” He argued that
this evidence shows that custoners have reason to expect
such services to emanate froma single source.

Applicant tinely filed a Notice of Appeal. Next
applicant filed a brief on appeal, attached to which were
exhi bits not previously made of record. The Exam ning
Attorney filed his appeal brief, including an objection to
t he new evidence submitted with applicant’s brief. Both
counsel for applicant and the Exam ning Attorney presented
their argunents at the oral hearing which applicant

requested. At that hearing, applicant wthdrew the
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untinely-filed evidence to which the Exam ning Attorney had
obj ect ed.

The sol e issue before the Board in this appeal is
whet her confusion is |ikely between applicant’s mark, “JOB
DOCTOR,” as used in connection with, inter alia, career
counsel ing services and educational services in the field
of career counseling, and the registered mark “THE JOB DR~
for, anong other things, personnel placenent and
recruitnent services in the conmputer field. Based on
careful consideration of the record before us in this
appeal , the argunents presented by applicant and the
Exam ning Attorney and the rel evant | egal precedents, we
hol d that confusion is likely and therefore that the
refusal to register under Section 2(d) of the Lanham Act
must be affirned.

The test for determ ning whether confusion is likely
is well settled. First, we nust evaluate the marks
thenselves for simlarities in appearance, sound,
connotation and commercial inpression. Inre E. |. duPont
de Nenmours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).
Then, we nust conpare the services to deternmne if they are
related or if the activities surrounding their marketing

are such that the use of simlar marks in connection with
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themis likely to cause confusion. 1In re Internationa
Tel ephone and Tel egraph Corp., 197 USPQ 910 (TTAB 1978).

Regardi ng the marks, the test for confusion is not
whet her the marks can be di stingui shed when subjected to
si de- by side conparison. As the Exam ning Attorney points
out, the issue is whether the marks create simlar overal
comercial inpressions. Visual Information Institute, Inc.
v. Vicon Industries, Inc., 209 USPQ 179 (TTAB 1980). The
enphasis is on the recollection of the average purchaser,
who normally retains a general, rather than specific,

i npression of trademarks. Chentron Corp. v. Mrris
Coupling & danp Co., 203 USPQ 537 (TTAB 1979).

W agree with the Exam ning Attorney that the mark
applicant seeks to register creates a conmercial inpression
whi ch is al nost indistinguishable fromthe comerci al
i npression created by the cited registered nmark. These two
mar ks | ook alike, they sound alike when they are spoken and
t heir suggestive connotations are the sanme when they are
considered in connection with the services recited in the
application and the cited registration, respectively. The
first prong of the test for |ikelihood of confusion is
clearly nmet: in ternms of commrercial inpression, these

mar ks are al nost identical.
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Turning to consideration of the services, then, we
note that when the marks of the respective parties are
identical or highly simlar, as in this case, the
relati onship between the services of the respective parties
does not need to be as close to support a finding of
| i keli hood of confusion as it would be if the marks were
different. Antor, Inc. v. Antor Industries Inc., 210 USPQ
70 (TTAB 1981). It is significant that our determ nation
of whether the services of applicant and the owner of the
cited registration are so closely related that confusion is
| i kely must be nade based upon the specific ways that the
services are identified in the application and in the cited
regi stration, respectively, without limtations or
restrictions that are not reflected therein. COctocom
Systens, Inc. v. Houston Conputer Services Inc., 918 F.2d
937, 16 USPQ2d 1783 (Fed. Cir. 1982).

W find that the record supports the concl usion that
both classes of services set forth in the application are
closely related to those specified in the cited
registration. As the third-party registrations nade of
record by the Exam ning Attorney denonstrate, purchasers of
career counseling services and personnel placenent services
have a basis upon which to expect that the use of the sane

or simlar marks in connection with such services indicates
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that they emanate froma single source. In re Micky Duck
Mustard Co. Inc., 6 USPQ@d 1467 (TTAB 1988).

Applicant argued in its brief and at the oral hearing
that the essence of its services is education, rather than
recruitnment of potential enployees, but we note that
applicant’s educational services are in the nature of
wor kshops, seminars and | ectures in the field of career
counseling and that the application also specifically
identifies applicant’s services in International C ass 42
as “career counseling services.” The third-party
regi strations denonstrate that other businesses and | have
registered their marks for personnel placenent services and
for career counseling services. Likew se, educational
services in the field of career counseling are related to
career counseling itself, as well as to personnel placenent
services. Al of these services are related to finding
enpl oynment. The use of these very simlar marks in
connection wth these closely related services is plainly
| i kely to cause confusion, mstake or deception within the
meani ng of Section 2(d) of the Lanham Act.

Applicant contends that confusion is not |ikely
because the services set forth in the cited registration
are restricted to the field of conmputers and conputer

software, but this argunent is unavailing because



Ser No. 76/047277

applicant’s services, identified in the application as
sinply “career counseling services” and “educati onal
services, nanely workshops, sem nars, and lectures in the
field of career counseling and distribution of course
materials in connection therewith,” wthout restriction or
limtation as to the field of commerce, enconpass career
counseling services in the field of conputers and conputer
sof tware and educational services which are specifically
related to conputers and conputer software.

Applicant’s argunment concerning differences between
career counseling services and personnel placenent and
recruitnment services is not persuasive of a different
concl usion on the issue of |ikelihood of confusion. As the
Exam ning Attorney points out, the fact that the services
set forth in the application may differ fromthe services
recited in the cited registration is not controlling. The
i ssue is not whether the services thensel ves woul d be
confused, but rather whether the use of simlar marks in
connection wth themis likely to |ead to confusion as to
the source of the services. In re Rexel Inc., 223 USPQ 830
(TTAB 1984).

Applicant argues that it is unaware of any incidents
of actual infusion, but it is unnecessary to show actual

confusion in order to establish that confusion is likely.
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Wi ss Associates, Inc. v. HRL Associates Inc., 902 F.2d
1546, 14 USPRd 1840 (Fed. G r. 1990). Wthout information
as to the nature and extent of the uses by applicant and
registrant of their respective nmarks establishing that

t here has been opportunity for confusion actually to have
arisen, the fact that applicant is not aware of any

i ncidents of actual confusion hardly establishes that
confusion is unlikely.

Addi tionally, applicant argues that confusion is not
| i kel y because purchasers of the services it renders under
its mark and purchasers of the services recited in the
cited registration are sophisticated and know edgeable with
regard to these services. It is well settled, however,

t hat purchasers who are sophisticated and know edgeabl e in
particular fields are not necessarily sophisticated or
know edgeable in the field of trademarks, nor are they

i mmune from source confusion caused by the use of simlar
marks in connection with related products or services. In
re Deconbe, 9 USPQRd 1812 (TTAB 1988).

Mor eover, because there are no limtations or
restrictions specified in the application with regard to
the services applicant renders under its nmark, we nust
presune that these services enconpass all of the services

of the type identified; that they nove in all the nornal



Ser No. 76/047277

channel s of trade for such services; and that they are
avai lable to all potential custoners for them

Accordi ngly, any consuner, including one of the potenti al
custoners for registrant’s personnel placenent and
recruitnment services in the conputer field, could be in the
mar ket for applicant’s career counseling services rendered
under the mark sought to be registered, or, for that
matter, could also be interested in educational services
related to career counseling. Such a person, if he were
famliar with the use of the registered mark in connection
W th personnel placenent and recruitnment services in the
conputer field, would be |ikely, upon encountering
virtually the same mark used in connection with all of
these related services, to assune that a single entity
provi des them all.

Appl i cant’ s argunent regardi ng her good faith adoption
of her mark is simlarly unavailing. That she did not
intend to cause confusion by adopting a simlar mark in
connection wth closely related services does not justify
registration in spite of the likelihood of confusion. See
Hydra Mac, Inc. v. Mack Trucks, Inc., 507 F.2d 1399, 184
USPQ 351 (CCPA 1975).

DECI SION:. The refusal to register under Section 2(d)

of the Lanham Act is affirned.
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