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Bef or e Seeherman, Hohein and Hol tzman, Adm nistrative
Trademar k Judges.

Opi ni on by Seeherman, Adm nistrative Trademark Judge:

Sonsub Inc. has appealed fromthe final refusal of
the Trademark Exami ning Attorney to register I NNOVATOR as a
mark for the follow ng services:

Underwat er construction services

i ncl udi ng pi pelines, unbilicals,

cabl es, structures and nooring using
renmotely operated vehicles; underwater
support services for drilling vessels
and production platfornms using renotely
operated vehicles, nanely repair and
mai nt enance services (C ass 37);
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Underwat er search and sal vage services
using renotely operated subsea vehicl es
(dass 39); and

Subsea renotely operated vehicle

servi ces, nanely, underwater oil and
gas exploration services using renotely
oper at ed vehi cl es; underwat er

bat hynetric, environnental, structural
and i nspection survey services using
renotely operated vehicles; and

engi neering services associated with
underwat er services using renotely
operated vehicles (Class 42).1!

Regi strati on has been refused pursuant to Section 2(d)
of the Trademark Act, 15 U . S.C. 81052(d), on the ground
that applicant’s mark so resenbl es the previously
regi stered mark | NNOVATORS OF UNDERGROUND TECHNOLOGY f or
“care, nmmintenance and repair of gas pipeline”? that, if
used in connection with applicant’s services, it is likely
to cause confusion or m stake or to deceive. The refusal
of registration pertains to all three classes of the
appl i cation.

The appeal has been fully briefed. Applicant did not
request an oral hearing.

Qur determ nation of the issue of |ikelihood of

confusion is based on an analysis of all of the probative

facts in evidence that are relevant to the factors set

! Application Serial No. 76048147, filed May 12, 2000, based on
Section 1(b) of the Trademark Act (intent-to-use).

2 Registration No. 2775944, issued Cctober 21, 2003.
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forth inlInre E 1. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also, Inre Mjestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQR@d 1201
(Fed. Cr. 2003). 1In any likelihood of confusion analysis,
however, two key considerations are the simlarities
between the marks and the simlarities between the goods
and/ or services. See Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See
also, Inre D xie Restaurants Inc., 105 F.3d 1405, 41
USPQ2d 1531 (Fed. Cir. 1997).

Turning first to the factor of the simlarity of the
services, the Exam ning Attorney has put in evidence
consi sting of website pages which show that conpanies offer
such services as pipeline maintenance and repair, sal vage
of vessels and equi pnent, underwater survey, and use of
renot e operated vehicles (Bl ackwater Marine); diving
services to perform pi peline nmaintenance and repair,
pi pel i ne i nspection and pi peline salvage (CD); and
pi pel i ne construction and repair, and inspection (Triton
Diving Services, Inc.). The web pages indicate that
services such as those identified in applicant’s
application and the cited registration can emanate froma

single source, and be advertised together.
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The Exam ning Attorney has al so nade of record several
use-based third-party registrations which show t hat
entities have registered a single mark for, inter alia,
construction, maintenance and repair of pipelines; and for
pi peline repair, maintenance and i nspection services.
Third-party registrations which individually cover a nunber
of different itens and which are based on use in commerce
serve to suggest that the |listed goods and/or services are
of a type which nay emanate froma single source. See In
re Albert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993).

Applicant has attenpted to differentiate its services
fromthose of the registrant by asserting, because of the
wor ds UNDERGROUND TECHNCOLOGY in the registrant’s mark, that
the registrant’s services are limted to pipelines which
are in (i.e., under) the ground, while applicant’s services
i nvol ve pipelines that are underwater. However, as the
Exam ning Attorney points out, the identification in the
registration is not restricted, and therefore we nust deem
the registrant’s services to include “care, maintenance and
repair of gas pipelines” wherever they m ght be | ocated,
even underwat er

Accordingly, we find that the du Pont factor of the
simlarity of the services favors a finding of |ikelihood

of conf usi on.
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Despite this, however, we find that confusion is not
likely to occur because of the differences in the marks,
and the sophistication and care of the purchasers. The
only common elenent in the marks is a formof the word
"innovator." Applicant’s entire mark is | NNOVATOR, while
the cited mark contains the word | NNOVATORS as part of the
phrase | NNOVATORS OF UNDERGROUND TECHNCLOGY. As the
dictionary definitions of “innovate” and the various forns

8 “innovator” is a

of this word which are of record show,
hi ghl y suggestive termas used in connection with services
such as the registrant’s and the applicant’s. In fact, the
exanpl e of “innovation,” which is defined as “(the use of)
a new idea or nmethod,” is “the latest innovations in
conputer technology.” G ven the highly suggestive nature
of this word, the use of it in applicant’s mark does not
necessarily result in a |likelihood of confusion with

| NNOVATORS OF UNDERGROUND TECHNOLOGY. That is, consumers
for the relevant services will not necessarily assune that
the services emanate fromthe sane source sinply because of
the presence of this word (or nore accurately, variations

of this word) in both marks. Marks nust, of course, be

conpared in their entireties, and doing so we find that

3 Canbridge Advanced Learner’s Dictionary, © 2004,
http://dictionary. canbridge. org.
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applicant’s mark and the registered mark convey different
connotations and comrercial inpressions. The cited mark
appears to be a slogan, and the use of the plural form
| NNOVATORS results in the mark suggesting sonet hi ng about
t he peopl e or conpany providing the services, that they are
the innovators. Applicant’s mark, | NNOVATOR, on the other
hand, used in connection with the identified services,
suggests that the services thenselves are innovative, not
that the source of the services is an innovator.

While this may be a sonewhat subtle distinction, it is
a distinction that the rel evant consuners of the services
W Il recognize. Both applicant and the registrant offer
very specialized, highly technical services involving
pi pelines. The purchasers of these services are
sophi sticated and know edgeable. Further, in view of the
nature of the services, they will be purchased with great
care and deliberation. The consuners of these services,
therefore, will not ascribe a common source to the services
nmerely because both marks contain forns of the word
| NNOVATOR

Accordingly, the du Pont factors of the
simlarity/dissimlarity of the marks, and the conditions
under which and the buyers to whom sal es are nade, favor a

finding that confusion is not likely. 1In this case, we
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find that these factors outweigh the factor of the
simlarity of the services. See Kellogg Co. v. Pack em
Enterprises Inc., 951 F.2d 330, 21 USPQ2d 1142 (Fed. G
1991).

Deci sion: The refusal of registration is reversed.



