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Opinion by Bottorff, Adm nistrative Trademark Judge:
Appl i cant seeks registration on the Principal Register
of the mark MQJO, in typed form for goods identified in
the application (as anended) as “sports training, practice,
and condi tioning equi pnent, nanely a wei ghted hand- hel d
device for sport-specific inprovenent of armstrength and

condi tioning.”?!

! Serial No. 76/056,316, filed May 24, 2000. The application is
based on use in commerce, and May 17, 2000 is alleged in the
application as the date of first use anywhere and the date of
first use in conmmerce.
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The Trademark Exam ning Attorney has refused
regi stration of applicant’s mark on the ground that
applicant’s mark, as applied to applicant’s goods, so
resenbles the mark MOJO, previously registered for
“snowboar ds, snowboard bindings, ice skates, roller

skat es, " ?

as to be likely to cause confusion, to cause
m stake, or to deceive. Trademark Act Section 2(d), 15
U.S.C. §1052(d).?3

When the refusal was nade final, applicant filed this
appeal. Applicant and the Trademark Exam ni ng Attorney
filed main appeal briefs, and applicant filed a reply
brief. No oral hearing was requested. W affirmthe
refusal to register.

The evi dence of record on appeal includes the

application file, printouts of ten third-party

regi strations made of record by the Trademark Exam ni ng

2 Registration No. 2,050,135, issued April 8, 1997 pursuant to
Trademark Act Section 44(e).

® The identification of goods in the cited registration, Reg. No.
2,050, 135, also includes “helnets for skating” in Class 9, but
the Trademark Exam ning Attorney has never specifically argued
for refusal on the basis of those COass 9 goods. Indeed, in his
final office action and in his appeal brief, the Tradenark
Examining Attorney’s likelihood of confusion argunent is directed
specifically and only to the Class 28 goods identified in the

registration, i.e., “snowboards, snowboard bindings, ice skates,
roll er skates,” and he has nmade no nention of the Cass 9
“hel mets for skating” identified in the registration. 1In view

t hereof, we deemthe Trademark Exam ning Attorney’s Section 2(d)
refusal to be based solely on the C ass 28 goods identified in
the registration
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Attorney, applicant’s product brochure (submtted prior to
appeal and re-submitted as Exhibit C to applicant’s appeal

brief), and a dictionary excerpt from Merriam Webster’s

Col l egiate Dictionary (online ed. 2002), attached to

applicant’s appeal brief as Exhibit A, defining the word

noj o” as “a magic spell, hex, or charm broadly : nagical

power.” 4

However, we have given no consideration to the
materials attached as Exhibits B and Dto applicant’s
appeal brief, which appear to be lists of certain third-
party registrations and applications obtained fromthe
Ofice’'s Trademark El ectronic Search System (TESS). These
materials are not evidence because they were not made of
record prior to the filing of the notice of appeal. See
Trademark Rule 2.142(d), 37 CF.R 82.142(d). In any
event, third-party registrations and applications may not
be made of record nerely by listing them See, e.g., Inre
Smth and Mehaffey, 31 USPQ2d 1531 (TTAB 1994); In re Hub
Distributing, Inc., 218 USPQ 284 (TTAB 1983).

Qur |ikelihood of confusion determ nation under

Section 2(d) is based on an analysis of all of the

probative facts in evidence that are relevant to the

* The Board may take judicial notice of dictionary definitions.
See, e.g., University of Notre Dane du Lac v. J. C. Gournet Food
I mports Co., 213 USPQ 594 (TTAB 1982), aff’'d, 703 F.2d 1372, 217
USPQ 505 (Fed. Cir. 1983); see also TBWP §712.01.
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| i kel i hood of confusion factors set forth inlInre E |I. du
Pont de Nenmpurs and Co., 476 F.2d 1357, 177 USPQ 563 ( CCPA
1973). In considering the evidence of record on these
factors, we keep in mnd that “[t]he fundanental inquiry
mandat ed by 82(d) goes to the cumul ative effect of
differences in the essential characteristics of the goods
and differences in the marks.” Federated Foods, Inc. v.
Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976) .

The first du Pont factor requires us to consider “the
simlarity or dissimlarity of the marks in their
entireties as to appearance, sound, connotation and
comercial inpression.” W find that applicant’s mark MJO
is identical in all respects to the cited registered nmark
MOJO.  In ternms of connotation and comrercial inpression,
noreover, we find that MO is a strong, inherently
distinctive mark which is arbitrary or, at nost, only
slightly suggestive as applied to the sporting goods itens
involved in this case. Applicant’s argunent to the
contrary is not persuasive. The first du Pont factor thus
wei ghs heavily in favor of a finding of |ikelihood of
conf usi on.

Turning next to the second du Pont factor, i.e., the

simlarity or dissimlarity of the goods, it is settled
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that is not necessary that the respective goods be

i dentical or even conpetitive in order to support a finding
of likelihood of confusion. Rather, it is sufficient that
the goods or services are related in sonme manner, or that
the circunstances surrounding their marketing are such,

that they would be likely to be encountered by the sane
persons in situations that would give rise, because of the
mar ks used thereon, to a m staken belief that they
originate fromor are in sone way associated with the sane
source or that there is an association or connection

bet ween the sources of the respective goods or services.
See In re Martin' s Fanous Pastry Shoppe, Inc., 748 F.2d
1565, 223 USPQ 1289 (Fed. Cir. 1984); Inre Melville Corp.
18 USP2d 1386 (TTAB 1991); In re International Tel ephone &
Tel egraph Corp., 197 USPQ2d 910 (TTAB 1978). Moreover, the
greater the degree of simlarity between the applicant’s
mark and the cited registered mark, the | esser the degree
of simlarity between the applicant’s goods or services and
the registrant’s goods or services that is required to
support a finding of |ikelihood of confusion; where the
applicant’s mark is identical to the registrant’s mark, as
it isinthis case, there need be only a viable

rel ati onshi p between the respective goods or services in

order to find that a |likelihood of confusion exists. See
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In re Shell Gl Co., 992 F.2d 1204, 26 USPQ2d 1687 (Fed.
Cir. 1993); In re Concordia International Forwarding Corp.,
222 USPQ 355 (TTAB 1983).

Appl ying these principles to the present case, we find
that the goods identified in applicant’s application and
the goods identified in the cited registration are
sufficiently related that confusion is likely to result if
the respective goods are marketed under the identical marks
i nvol ved here. The goods identified in the cited
regi stration are “snowboards, snowboard bi ndings, ice
skates, roller skates.” Applicant’s goods, as identified
in the application, are “sports training, practice, and
condi tioni ng equi prent, nanely a wei ghted hand-hel d devi ce
for sport-specific inprovenent of armstrength and
conditioning.” It appears from applicant’s brochure that
applicant’s product is, essentially, a weight-training and
condi tioning device used to strengthen and condition the
forearm wist and hand so as to inprove swi ng speed and
SWi ng power in sports that involve sw nging a hand-held
i npl enent such as a baseball bat, a tennis racket, a golf
club or a hockey stick. The product consists of a weighted
cylinder (such as is on the end of a dunbbell) attached to

a handle with a sport-specific length and dianeter.
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The Trademark Exam ning Attorney has nade of record
ten third-party registrations which include, in their
identifications of goods, various types of weight-training
equi pnrent and devices as well as various of the types of
goods identified in the cited registration, notably
i ncl udi ng snowboards and ice skates. Although these
regi strations are not evidence that the marks shown therein
are in commercial use, or that the public is famliar with
them they neverthel ess are probative evidence to the
extent that they suggest that the goods or services
identified therein are of a type which may emanate from a
single source under a single mark. See In re Al bert
Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB 1993); In
re Mucky Duck Mustard Co., Inc., 6 USPQed 1467 (TTAB 1988).°

Appl i cant argues that its goods are not conpetitive
with nor related to the goods identified in the cited
registration. Specifically, applicant argues that
“applicant’s products are not used with registrant’s
products, or useful to the user’s [sic] of registrant’s

products.” According to applicant, registrant is “a

> W are not persuaded by applicant’s contention that these
third-party registrations |ack probative val ue because none of
them specifically includes, in the identification of goods,
applicant’s allegedly highly-specialized type of weight-training
device. The “exercise weights” identified in the third-party
registrations |egally enconpass applicant’s nore specialized

wei ght -trai ni ng devi ce.
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snowboard conpany” and its goods are “extrenme sports” gear,
whil e applicant’s goods are used in connection with
conventional sports such as baseball, tennis and golf.
Mor eover, applicant argues, registrant’s goods are used
during actual participation in the sports activity, while
applicant’s goods are not used directly during
participation in sports activity but rather are used to
condition and train for such sports activity.

W are not persuaded. The suggested distinction
bet ween equi pment used to directly play a sport and
equi pnment used to condition or train for a sport is legally
and comrercially insignificant. The third-party
regi strations of record show that both types of products,
i.e., conditioning or training gear and gane-partici pation
gear, may be sold by a single source under a single nmark.
Applicant’s own brochure states that one useful application
of applicant’s product is “on deck warmup and stretching,”
whi ch shows that the product is intended for use during
actual participation in a baseball gane, and which suggests
that the product could be used for “warmup and stretching”
during actual participation in other sports as well.

Li kewi se unpersuasive is applicant’s attenpt to
di stinguish its goods fromregistrant’s by limting

registrant’s goods to “extreme sports” gear. First, as
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not ed above, sone of the third-party registrations of
record cover both snowboardi ng equi prent and exerci se and
wei ght-trai ni ng equi prent, evidence which suggests that
both types of products can be marketed by a single source
under a single mark. Second, the goods identified in the

registration are not limted to “snowboards,” but also
i nclude “ice skates.” Applicant’s product brochure
specifically identifies hockey players as athletes who may
benefit fromtraining with applicant’s device. To that
extent, at |least, applicant’s assertion that its product
woul d not be used by or useful to the purchasers and users
of registrant’s goods is not supported by the record and is
belied by applicant’s own brochure.

As not ed above, because applicant’s mark is identi cal
to the cited registered mark, the degree of simlarity
bet ween the respective goods which is required to support a
finding of likelihood of confusion is dimnished. Inre
Shell Ol Co., supra. W find, under the second du Pont
factor, that applicant’s goods are sufficiently related to
the registrant’s goods that confusion is likely to result
if the goods are sold under the sane marKk.

We also find, under the third du Pont factor, that the

trade channels and cl asses of purchasers for the respective

goods overlap and are otherwi se simlar rather than
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dissimlar. Gven the absence of restrictions in either
applicant’s or registrant’s identification of goods, we
presune that those goods nove in all nornmal trade channels
for such goods and are marketed to all normal classes of
purchasers for such goods. See In re El baum 211 USPQ 639
(TTAB 1981). This is so, regardl ess of what the evidence
m ght show to be the actual trade channels and cl asses of
purchasers for applicant’s and registrant’s goods at this
time. Canadian |Inperial Bank of Comrerce v. Wells Fargo
Bank, N. A, 811 F.2d 1490, 1 USPQ2d 1813 (Fed. Cr. 1987).
The normal trade channels for both applicant’s and
registrant’s respective goods include sporting goods stores
and the sporting goods departnents of departnment stores.
Applicant argues that even if the respective products are
sold in the sane stores, they nonethel ess are unrel ated
because they would be sold in different departnments of
those stores. According to applicant, registrant’s goods
woul d be sold in the “extrene sports” area of the store, an
area in which applicant’s goods woul d not be displ ayed
because applicant’s goods are not used in connection with
such sports. Rather, applicant’s training device “would be
sold in particular departnents [of the sporting goods
store]. For exanple[,] applicant’s baseball device would

be sold with baseball equipnent.” (Reply brief at 3).

10
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We are not persuaded. Again, applicant’s argunent is
based on the faulty prem se that registrant’s goods are
limted to “extreme sports” gear. |If, as applicant
asserts, applicant’s baseball device would be sold with the
basebal | equipnent, it follows that applicant’s “hockey
device” would be sold with the hockey equi pnent, al ongsi de
registrant’s “ice skates.”

There is nothing in the record to support applicant’s
contention that applicant’s goods and regi strant’s goods
are marketed to and used by different classes of
purchasers. Hockey players woul d be anong t he purchasers
of both applicant’s hockey sw ng-training device and
registrant’s ice skates. Even with respect to extrene
sports, however, there is no basis in the record for
concl udi ng that snowboarders and ot her extreme sports
participants do not also participate in, and train for,
conventional sports |like baseball, or that they therefore
woul d not be potential purchasers of applicant’s goods.
Vice versa, there is no basis for concluding that basebal
pl ayers, tennis players, golfers and ot her “conventi onal
sports” participants do not also participate in “extrene

sports” such as snowboar di ng.

11
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Thus, we find that the trade channels and cl asses of
purchasers for applicant’s and registrant’s respective
goods are simlar rather than dissimlar.

The sixth du Pont factor requires us to consider
evidence of “simlar marks in use on simlar goods.”
Applicant argues that the registered mark MO is weak and
entitled to a narrow scope of protection because it is
w del y-used as a mark in the sporting goods field and in
other fields as well. There is no evidence in the record
to support this assertion. As noted supra at page 3, the
list of third-party MO regi strations and applications
attached to applicant’s appeal brief has not been
consi dered because it was not tinely-submtted and it is
not in proper form Even if the third-party registrations
had properly been nade of record, however, they would be
entitled to no weight under the sixth du Pont factor. See
O de Tyne Foods, Inc. v. Roundy’s Inc., 961 F.2d 200, 22
USP2d 1542, 1545 (Fed. Cr. 1992).

Havi ng carefully considered and wei ghed all of the
evi dence of record pertaining to the relevant du Pont
factors, we conclude that a |ikelihood of confusion exists.
We have considered all of applicant’s argunents to the
contrary (including any argunents not specifically

di scussed in this opinion), but do not find themto be

12
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persuasive of a different result. W have no doubt as to
our conclusion that confusion is likely, but even if we
di d, such doubt woul d be resol ved against applicant. See
In re Hyper Shoppes (Chio) Inc., 837 F.2d 840, 6 USPQRd
1025 (Fed. Cr. 1988); In re Martin's Fanous Pastry Shoppe,
Inc., 748 F.2d 1565, 223 USPQ 1289 (Fed. Cir. 1984).

Decision: The refusal to register is affirmed.
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