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Bef ore Seeherman, Hanak and Rogers, Adm nistrative

Trademar k Judges.

Qpi ni on by Seeherman, Adm nistrative Tradenmark Judge:

M | - Comm Products Conpany, Inc. has appeal ed fromthe
final refusal of the Trademark Exam ning Attorney to
regi ster TW25 as a trademark for “lubricants, lubricating

grease and sem fluid lubricant for firearns, industrial

1 The application was assigned to the present Exam ning Attorney

after the appeal was filed. Another Exam ning Attorney handl ed
t he exam nati on phase.
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machi nery, heavy machi nery, bearings, gears, netal-to-netal
contact under pressure, friction and heat, hot and cold,
salt water, sand and dust conditions; extrene climte sem
fluid all-purpose lubricant.” The application, identified
above, was filed on June 12, 2000, and asserts use and use
in conmerce as of August 1987.

Regi strati on has been refused because applicant has
failed to conply with the Exam ning Attorney's requirenent
for acceptabl e speci nens; the Exam ning Attorney contends
that the specinmen applicant has subm tted does not show use
of the mark as it appears in the drawing. Specifically,
the Exam ning Attorney asserts that the mark shown in the
specinen is for TW5B, and the mark shown in the drawing is
TW25.

Appl i cant and the Exam ning Attorney have filed
briefs. Applicant did not request an oral hearing.

Trademark Rule 2.51(a)(1) provides that in an
application under section 1(a) of the Act, i.e., an
application based on use in commerce, such as the
application at issue herein, the drawing of the trademark
shall be a substantially exact representation of the mark
as used on or in connection with the goods. Trademark Rule
2.52(a) states, inter alia, that it is the drawi ng which

depicts the mark sought to be registered, thus naking it
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clear that if there is any inconsistency between the

speci nen and the drawing, it is the drawi ng which controls.
Trademark Rule 2.56(a) provides, in part, that an
application under section 1(a) of the Act nust include one
speci nen showi ng the mark as used on or in connection with
t he goods.

Accordi ngly, the specinmen nust evidence use of the
mark shown in the drawing. Thus, we turn to the specinen
to determine if it shows the mark TW25, the mark depicted
in the drawing, and the mark which applicant seeks to

register. Belowis the relevant portion of applicant's

| abel :

PREPARATION
1. For first-time application of TW-25B, thoroughly clean all
; parts where TW-25B is to be applied.
- Jr— 2. Clean surfaces with a straight cleaning solvent. Do not use
e drn Gy MR SR *salvented oils” such as CLP; they leave a residue which
" prevents TW-25B from making direct contact with surfaces.

B APPLICATION
1. Shake or stir gently before using. _
ilsF D : 2. Apply TW-25B evenly to all parts using an appropriate
ES! il l l c 0 m m applicator. Rubbing TW-25B intosurface will extend application

LUBRICANT PROTECTANT life. Swab bore until patch is clean.

3. To re-lube after first application, simply wipe parts clean.
Catalog No: TW25B-1JSL17 Ensure all wear surfaces are thoroughly clean, then reapply
HMIS: 211B TW-25B.
Batch ID: 982357
16 wt. 0z./454 grams Caution: Avoid ingestion, inhalation and eye contact.
U.S. Patent Pending Keep out of reach of children

Applicant argues that TW25 is a substantially exact

representation of the mark as used on the goods, asserting
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that the "B" is a separate el enent because it is not "tied
together with the 'TW25'," brief, p. 4. Applicant points
to the horizontal |ines which connect the TW25, but which
are not part of the "B", to show that the latter elenent is
visually distinct fromthe others. Applicant al so asserts

that the "orbital ring" encircling "25" "further ties 'TW

with '25 and separates the mark fromthe small 'B'.
Brief, p. 4.2

We di sagree with applicant's position. As the
Exam ni ng Attorney points out:

...the letters "TW appear inmediately
adj acent to the left of the nunbers
"25" and the letter "B" appears

i mredi ately adjacent to the right. The
characters appear together, in the sane
font and col or, spaced equidistant from
one anot her, centered on the sane
margin and set apart from other text by
upper and | ower bars. Wile the
letters "TW are raised slightly and
the letter "B" is lowered slightly from
the nunbers "25," the overal

stylization clearly shows the
characters set on a single diagona
within the space framed by the upper
and | ower bars.

Brief, p. 2.

2 Although it does not show up clearly as depicted in this

opinion, the "orbital ring" is a thin elliptical line which
stretches from bel ow the base of the nunber 2, across the 5, and
reaches it highest point above and slightly to the right of the
nunber 5. It is separate fromall the letters in the mark
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The Exam ning Attorney also points out that all of the

| etters are consistently rendered snaller than the nunbers:
The letter "B" is presented in a
smal l er font size than the nunbers "25"
in the sanme fashion as the letters "TW
whi ch are presented in a snaller font
size than the nunbers "25." Thus,
"TW25B" projects a singular comerci al
i npression due to the fact that the
characters are shown in the same bl ock
font, in the sane color and in a
consi stent font size schene.

Brief, p. 4.

Moreover, the rest of the [ abel reinforces the likely
perception of the stylized presentation as that of TW25B
rat her than TW25. The directions for using the product
consistently refer to the product as "TW25B," e.g., "For
first-tinme application of TW25B, thoroughly clean al
parts where TW25B is to be applied”; "Apply TW25B evenly
to all parts using an appropriate applicator. Rubbing TW
25B into surface wll extend application life." In
addition, the |abel indicates that the catal og nunber for
the product is "TW5B-1JSL17." Thus, anyone wi shing to
order the product will imedi ately understand that TW25B,
rather than TW25, is the designation for the product.

Al t hough an applicant may regi ster any elenent of a

conposite mark if that elenent, as shown in the record,

presents a separate and distinct comrercial inpression
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whi ch indicates the source of applicant's goods or
services, see Inre MIller Sports Inc., 51 USPQ2d 1059
(TTAB 1999), and cases cited therein, in this case the
comercial inpression of TW5B is different fromthe
commerci al inpression of TW5, and therefore the mark shown
in the drawing is not a substantially exact representation
of the mark as used on the goods. |In saying this, we point
out that the "B" portion of applicant's mark cannot be
considered as a grade or nodel designation. Applicant was
specifically invited by the Exam ning Attorney to indicate
whet her the "B" was nerely a nodel nunber or grade
desi gnation, and applicant did not nmake such a claim Cf.
In re Raychem Corp., 12 USPQRd 1399 (TTAB 1989). Nor is
there any evidence that TW25 is used by applicant as a
separate trademark in other instances. Cf. In re Servel
Inc., 85 USPQ 257 (CCPA 1950).

Because the specinmen submtted by applicant does not
evi dence use of the applied-for mark, we affirmthe
Exanmining Attorney's requirenent for acceptable specinmens.?

Decision: The refusal of registration is affirned.

® W should point out that the Examining Attorney gave applicant

the opportunity to change the basis for its application to
intent-to-use, in which case applicant woul d have been able to
submt speci nens which were not in use as of the filing date of
the application. Applicant did not avail itself of this option.



