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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Ardisam I|nc

Serial No. 76/095, 756

Ri chard John Bartz of Bartz & Bartz, P.A for Ardisam Inc.
Susan C. Hayash, Trademark Exam ning Attorney, Law O fice
110 (Chris A F. Pedersen, Managi ng Attorney).
Bef ore Hohein, Hairston and Rogers, Adm nistrative
Trademar k Judges.
Opi nion by Hairston, Adm nistrative Trademark Judge:

An application has been filed by Ardisam Inc. to
regi ster BIG FOOT as a trademark for “deer hunting
equi pnent, nanely, deer hunter’s stands, portable tree
stands, back rests, arm pads, foot rests, adjustable seat

and platform conbined seat and foot rest, non-notorized
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deer carts, conbined non-notorized deer cart and | adder
stand, |adder shooting rails and tree clinbing sticks.”?

The Trademark Exam ning Attorney has refused
regi stration under Section 2(d) of the Trademark Act, 15
U S.C 81052(d), on the ground that applicant’s mark, as
used in connection with the identified goods, is likely to
cause confusion or mstake or to deceive consuners, in view
of the prior registration of the mark BI G FOOT for “w | d-
fow decoys.”?

When the refusal was nade final, applicant appeal ed.
Bot h applicant and the Exam ning Attorney have filed
briefs,® but an oral hearing was not request ed.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the Iikelihood of
confusion issue. See Inre E. |I. du Pont de Nenours and

Co., 476 F.2d 1357, 177 USPQ 563, 567 (CCPA 1973). In the

anal ysis of likelihood of confusion presented by this case,

! Serial No. 76/095,756, filed July 24, 2000, alleging first use
and first use in commerce as of January 1, 1996.

2 Registration No. 2,043,643, issued March 11, 1997; affidavits
under Section 8 and 15 accepted and acknow edged, respectively.
3 Applicant, for the first tinme with its appeal brief, subnmitted
mat eri al downl oaded fromthe Internet concerning the

“Bi gf oot/ Sasquat ch” nystery. This material is clearly untinely,
see Trademark Rule 2.142(d), and has not been consi dered.
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two key considerations are the identity of the marks and
the simlarities of the goods. Federated Foods, Inc. v.
Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976) .

Applicant’s mark BIG FOOT is identical in every
respect to the mark BIG FOOT shown in the cited
registration. “This fact wei ghs heavily agai nst
applicant.” In re Martin's Fanous Pastry Shoppe, Inc., 748
F.2d 1565, 223 USPQ 1289, 1290 (Fed. Cir. 1984). The Board
has stated in the past that “[i]f the marks are the sanme or
al nost so, it is only necessary that there be a viable
rel ati onship between the goods or services in order to
support a |ikelihood of confusion.” 1In re Concordia
I nternational Forwarding Corp., 222 USPQ 355, 356 (TTAB
1983) .

We turn, then, to a consideration of applicant’s and
registrant’ s respective goods. The Exam ni ng Attorney
argues that the goods are rel ated because “[d] eer hunting
equi pnent and wi | d-fow decoys are all enployed in the
sport of hunting gane.” According to the Exam ning
Attorney, “[a]lthough deer hunting equi pnment and w | d-f ow
decoys are designed for hunting different types of gane,
they are still used for the greater purpose of hunting.”

(Brief, p. 6). In addition, the Exam ning Attorney
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mai ntai ns that the respective goods nove in the sanme
channels of trade. |In support of the refusal to register,
the Exam ning Attorney submtted copies of five use-based
third-party registrations for marks which cover hunting
stands or hunting blinds, on the one hand, and decoys, on
the other hand.* 1In addition, the Exam ning Attorney
submitted Internet evidence which shows that several on-
| ine sporting goods retailers offer both deer hunting
equi pnent and duck hunting equi pnent.

Applicant, in urging reversal of the refusal to
regi ster, argues that the goods are not rel ated because
they are used in different seasons and for different
pur poses. According to applicant, its goods are narketed
only to deer hunters, and would be used only in deer
hunting season, whereas registrant’s decoys are narketed to
hunters of fowl and/or upland birds and fishernen.

It is, of course, well settled that goods or services
need not be identical or even conpetitive in order to
support a finding of likelihood of confusion. Rather, it

is sufficient that the goods or services are related in

“We judicially notice that “blind” is defined in Webster’s New
Coll egiate Dictionary (1979) as: “a place of conceal nent; esp: a.
a conceal ing enclosure fromwhich one may shoot gane or observe
wildlife.”
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some manner or that the circunstances surrounding their
mar keti ng are such that they would be likely to be
encountered by the sane persons in situations that would
give rise, because of the marks used thereon, to a m staken
belief that they originate fromor are in sonme way
associated with the same producer or that there is an
associ ati on between the producers of the goods or services.
See Inre Melville Corp., 18 USPQ2d 1386 (TTAB 1991); and
In re International Tel ephone & Tel egraph Corp., 197 USPQ
910 (TTAB 1978).

Also, it has been repeatedly held that, when
eval uating the issue of likelihood of confusion in Board
proceedi ngs regarding the registrability of marks, the
Board is constrained to conpare the goods and/or services
as identified in the application with the goods and/ or
services as identified in the registration. See COctocom
Systens Inc. v. Houston Conputer Services Inc., 918 F.2d
937, 16 USPQ2d 1783 (Fed. Cr. 1990); and Canadi an | nperi al
Bank of Commerce, National Association v. Wlls Fargo Bank,
811 F.2d 1490, 1 USPQ2d 1813 (Fed. Cir. 1987).

In this case, we agree with the Exam ning Attorney
that applicant’s deer hunting equi pnent and registrant’s
w | d-fow decoys are sufficiently related that, when

mar ket ed under the identical mark, confusion is likely. As
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poi nted out by the Exam ning Attorney, both applicant’s and
registrant’s goods are used for hunting. Applicant’s
argunment that the respective goods are marketed to
di fferent purchasers is not persuasive, because there is no
evi dence that gane and fow hunters are distinct classes of
purchasers. In other words, there is nothing in this
record that would indicate that deer hunters are not al so
fow hunters. Thus, we nust assune that there are persons
who hunt both ganme and fow. And if, as applicant argues,
deer hunting season and duck/goose hunting season are
different, a hunter would not have to choose between one
type of hunting and the other, but rather could sinply hunt
what is “in season.” 1In short, we believe it is reasonable
to conclude that there are persons who hunt both deer, on
t he one hand, and duck and/or goose, on the other hand.
Further, in the absence of any restrictions with respect to
the channels of trade in applicant’s application and the
cited registration, we nust assune that the respective
goods travel in all of the normal channels of trade, which
woul d i nclude sporting goods retailers and stores that
specialize in hunting equi pnent and supplies.

In addition, although the third-party registrations
submtted by the Exam ning Attorney are not evidence that

the marks shown therein are in commercial use, or that the
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public is famliar with them they neverthel ess suggest
that hunting stands/blinds and wild-fow decoys nay emanate
froma single source under a single mark. See In re Al bert
Trostel & Sons, 29 USPQ2d 1783 (TTAB 1993).

In view of the foregoing, we conclude that purchasers
famliar with registrant’s BIG FOOT wi |l d-fow decoys woul d
be likely to believe, upon encountering applicant’s
identical BIG FOOT mark for deer hunting equi pnent, that
the respective goods emanate fromor are associated with or
sponsored by the sane source. |In particular, purchasers
may bel ieve that registrant has expanded its product |ine
and is now marketing deer hunting equi pnent.

Two additional argunents made by applicant require
comment. Applicant argues that marks containing or
consisting of the termBI G FOOT are weak marks which are
entitled to only a limted scope of protection. 1In this
regard, applicant submtted with its response to the first
Ofice action, a list of BIG FOOT marks taken fromthe
PTO s TESS dat abase, with their corresponding registration
and/ or application nunbers. This type of list is not the
proper way to nake registrations or applications of record;
and the Board does not take judicial notice of
regi strations or applications residing at the PTO See In

re Duofold Inc., 184 USPQ 638, 640 (TTAB 1974). However,
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the Exam ning Attorney who was handling the application at
that tinme did not object to this material so that applicant
could correct its subm ssion. Therefore, we have
considered the list to be properly of record. W note,
however, that many of the marks in the list are “dead”
(i.e., the registrations have either expired or otherw se
been cancell ed and the applications have been abandoned);
also there is no indication of the particular goods and/or
services covered by the marks. Thus, the list is of no
probative value and fails to establish that registrant’s
BI G FOOT nmark as used in connection with wild-fow decoys
is a weak mark. Even assum ng that applicant’s BI G FOOT
mark i s somehow suggestive of certain of applicant’s goods
(i.e., foot rests and conbi ned seat and foot rest), there
is nothing to indicate BIG FOOT is |l ess than arbitrary when
used for wld-fowl decoys and, therefore, registrant’s mark
nmust be considered a strong mark entitled to the full scope
of protection.

Finally, applicant asserts that it and the registrant
have used their marks concurrently w thout any evidence of
actual confusion, and that this shows that confusion is not
likely to occur. W are not persuaded by this argunent.
Appl i cant has not provided any evidence as to the extent of

its use, nor is there any evidence as to the registrant’s
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use, such that we can determ ne whether there has been an
opportunity for confusion to occur. Nor have we any
information as to whether the registrant has encountered
any conf usi on.

Decision: The refusal to register under Section 2(d)

of the Trademark Act is affirmed.



