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The Estridge Goup, Inc. (applicant) seeks to register
in typed drawi ng form HOMVELI FE for “residential building
construction, nanely, construction of single fam |y hones,
t ownhouses and nulti-famly apartnents.” The application
was filed on Septenber 21, 2000 with a clainmed first use
date of February 6, 2000.

Cting Section 2(d) of the Trademark Act, the
Exam ning Attorney has refused registration on the basis
that applicant’s mark, as applied to applicant’s services,
is likely to cause confusion with five marks previously

registered to the sane entity for either “real estate
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br okerage and real estate investnent brokerage services” or
“real estate brokerage and nanagenent services.” However,
in our |ikelihood of confusion analysis, we will focus on
only one of the five cited registrations, nanely,

Regi stration No. 1,499,886. This registration is for the

i dentical mark HOMELI FE depicted in typed drawi ng form

The services are “real estate brokerage and nmanagenent
services.” The other four cited registrations have
addi ti onal wordi ng besi des HOVELI FE or they depict the word
HOVELI FE wi t h desi gn el enents.

When the refusal to register was nmade final, applicant
appealed to this Board. Applicant and the Exam ning
Attorney filed briefs. Applicant did not request a
heari ng.

In any likelihood of confusion analysis, tw key,
al t hough not exclusive, considerations are the simlarities
of the marks and the simlarities of the goods or services.

Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976) (“The fundanental inquiry
mandat ed by Section 2(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods
[or services] and differences in the marks.”).

Considering first applicant’s mark and the nmark of

cited Registration No. 1,499,886, they are identical. Both
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are for the mark HOVELI FE depicted in typed drawing form
Thus, the first Dupont “factor weighs heavily agai nst
applicant” because applicant’s mark is identical to the

mark of cited Registration No. 1,499,886. 1In re Martin's

Fanous Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289, 1290

(Fed. Gr. 1984).

Turning to a consideration of applicant’s services and
the services of Registration No. 1,499,886, we note that
because the marks are identical, their contenporaneous use
can lead to the assunption that there is a conmon source
“even when [the] goods or services are not conpetitive or

intrinsically related.” In re Shell Gl Co., 922 F.2d

1204, 26 USPQ2d 1687, 1689 (Fed. Cir. 1993). However, in
this case we find that applicant’s residential building
construction services, on the one hand, and, on the other
hand, real estate brokerage and managenent services (the
services of Registration No. 1,499,886) are clearly
rel at ed.

In this regard, the Exam ning Attorney has nmade of
record 25 third-party registrations which cover both, on
the one hand, residential building construction services
and, on the other hand, real estate brokerage and/or
managenent services. Wile it is true that such third-

party registrations do not prove that the marks registered
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are in actual use, they neverthel ess “have sone probative
value to the extent that they nay serve to suggest that
such goods or services are of a type which may enmanate from

a single source.” 1In re Micky Duck Mustard Co., 6 USPQd

1467, 1470 n.6 (TTAB 1988), aff’d as not citable precedent

88- 1444 (Fed. Cir. Novenber 14, 1988).

Moreover, we think it obvious that ordinary
i ndi vidual s seeking to purchase a new hone coul d engage the
services of a real estate broker in |ocating new honmes that
are under construction or have been constructed by
builders. [If a HOVELIFE real estate broker were to take a
prospective honme buyer to a HOMELI FE single-famly honme or
t ownhouse, it would be quite reasonable for the prospective
hone buyer to assune that the real estate broker and hone
bui |l der were in sone manner rel ated.

One final comrent is in order. At page 6 of its
brief, applicant argues, w thout evidentiary support, that
“the purchase of a newy constructed hone is a very
i nportant decision. A reasonably prudent consunmer woul d be
very discerning in his or her due-diligence investigation
of such a matter.” Wiile applicant has offered no
evidentiary support, we do not disagree with its
assertions. |In other words, we agree that the prospective

pur chaser of a new honme woul d be very discerning and woul d
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be inclined to notice slight differences in marks which
woul d be overl ooked if such marks were used on nore nundane
itens such as candy bars. However, the problemwth
applicant’s argunent is that in this case the marks in
guestion are absolutely identical. A prospective hone

pur chaser can be extrenely discerning and yet woul d be
unabl e to distinguish between absolutely identical narks.

Decision: The refusal to register is affirmed.



