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Bef ore Seehernman, Hairston and Bottorff, Adm nistrative
Trademar k Judges.

Opi ni on by Seehernman, Adm nistrative Trademark Judge:

Xel erat ed AB, assignee of Xel erated Packet Devices AB,?!
has appealed fromthe final refusal of the Trademark

Exam ning Attorney to register XELERATED SYSTEMS, with the

! The application was filed in the nane of Xel erated NetworKks

AB. During the course of prosecution applicant changed its nane
to Xel erated Packet Devices AB. The business of this conpany,

i ncludi ng the trademark XELERATED SYSTEMS, was subsequently
assigned to Xel erated AB.
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word SYSTEMS di sclainmed, as a mark for the foll ow ng goods
and services:

conput er network conponents for

har dwar e- based systens, nanely, data

swtches and routers’ (Class 9); and

t el ecommuni cati on and data

conmmuni cati ons services, nanely,

communi cations tasks, nanely, data

packet processing, nanely, sending

bundl es of data through a network to a

remote | ocation; routing, nanmely, voice

and data transm ssion routing;

voi ce/ dat a convergence, nanely

el ectronic transm ssion of sinultaneous

voi ce and data over a single network

(Class 38).°2
Regi strati on has been refused pursuant to Section 2(d) of
the Trademark Act, 15 U . S.C. 1052(d), in view of
regi strations for the marks ACCELERATED NETWORKS® and
ACCELTERATED NETWORKS and Design, * as shown bel ow, both
owned by the sane party for “conputer network hardware that
enabl es the bundling of voice and data tel ecommuni cati ons
servi ces over a single broadband access network.” The word
NETWORKS has been disclainmed in both registrations. It is

the Exam ning Attorney’s position that applicant’s mark so

resenbl es these registered marks that, if it is used on

2 Application Serial No. 76134524, filed Septenber 25, 2000 and
asserting a bona fide intention to use the mark in comerce.

3 Registration No. 2377206, issued August 15, 2000.

* Registration No. 2377205, issued August 15, 2000.
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applicant’s identified goods, it is likely to cause or

m st ake or to deceive.?®

,ﬁif Accelerated

Networks

Bot h applicant and the Exam ning Attorney have fil ed
briefs. Applicant did not request an oral hearing.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlInre E 1. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also, In re Myjestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQR2d 1201

(Fed. Gir. 2003). In any likelihood of confusion analysis,

® Applicant’s application has undergone a rather convol uted

exam nation. In the first Ofice action the Exam ning Attorney
advi sed applicant that a search of the Ofice records had found
no conflicting registrations. |In the second action, however, she

refused registration on the ground likelihood of confusion with
the two registrations recited above, as well as a third
registration. A second Exam ning Attorney then took over
responsibility for the application, and issued a third Ofice
action in which he withdrew the refusal based on |ikelihood of
confusi on and issued a final refusal based solely on a

requi rement for an acceptable identification of goods. Applicant
responded with a proposed identification, and the exani nation of
the application was then transferred to a third Exarmi ning
Attorney (the attorney who is now handling this appeal). The
present Examining Attorney refused registration on the ground of
i kelihood of confusion with the two registrations which formthe
issue in this appeal. A final refusal of registration
subsequent ly foll owed.
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two key considerations are the simlarities between the
mar ks and the simlarities between the goods and/or
services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also, In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQd 1531
(Fed. Gir. 1997).

It is on the basis of these two du Pont factors,
simlarity of the marks and of the goods/services that the
Exam ni ng Attorney takes the position that confusion is
likely. Wth respect to the goods and services, the
Exam ni ng Attorney asserts that applicant’s identified
network hardware in the nature of “switches and routers” is
enconpassed within the broadly identified “conputer network
har dware t hat enabl es the bundling of voice and data
t el ecomuni cati ons services over a single broadband
network.” He also points to applicant’s data packet
processi ng, which entails “sending bundl es of data through
a network” and its voice/data convergence services, nanely
“electronic transm ssion of sinultaneous voice and data
over a single network” and asserts that applicant’s
bundl i ng or convergence of voice and data into a single
network is the function of the registrant’s goods. The
record shows that a network router is a “network device

t hat exam nes the network addresses within a given
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protocol, determ nes the nost efficient pathway to the
destination, and routes the data accordingly,” and a
network switch is “the device used to direct packets in
packet-swi tched networks, usually | ocated at one of the
nodes on the network’s backbone.”®

Applicant has not disputed the rel atedness of the
goods and services, but has instead discussed the marks,
and nost particular the scope of protection to be accorded
applicant’s mark and the sophistication of the purchasers.

Turning then to the marks, the Exam ning Attorney
asserts that ACCELERATED is the dom nant elenment in the
cited marks, and XELERATED is the dom nant el enent in
applicant’s mark. W agree that the descriptive and
di scl ai med words NETWORKS and SYSTEMS in the respective
mar ks have little source-identifying value. W also agree
that the words ACCELERATED NETWORK in Regi stration No.
2377205 are nore likely to be renenbered than the abstract

triangul ar design el enent because it is by this word

portion that consuners will refer to and call for the

®  www. psps. coml pages_frames/tech /tel ecommuni cati ons_dictionary.

htm The Exanmining Attorney nerely quoted the definition in the
body of the Ofice action, and did not submit a printout fromthe
on-line dictionary, which would have been the better practice.
However, because the applicant did not object as to the accuracy
of the definition, we have considered it.
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goods. See In re Appetito Provisions Co., 3 USPQ@d 1553
(TTAB 1987).

Having said this, however, we cannot, in determning
the issue of |ikelihood of confusion, conpare the nmarks
only on the basis of the words ACCELERATED/ XELERATED and,
because these words are pronounced the sanme, find that the
marks are confusingly simlar. W nust also, as applicant
has pointed out, take into consideration the strength of
the cited marks or, in other words, determ ne whether it is
entitled to a broad or a limted scope of protection.

In this connection, applicant has submtted evi dence
to show that the word “accel erated” or variations thereof
is used in connection with conputer networks. The termis
used in identifications of goods and services, e.g.,
“conput er hardware, conputer peripherals and conputer
software for use in securing and/or accel erating network
traffic between conputer networks that operate on different

7 3

prot ocol s”; integrated circuits which accelerate data

8

packet transm ssion in high speed networks”;® and “conputer

services, nanely providing accel erated access to electronic

» 9

communi cat i ons net wor ks. Appl i cant has even provi ded

Application Serial No. 78029357.
Regi stration No. 2167319.
° Registration No. 2600461.
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evi dence of the generic usage of “network accelerator,”
i.e., it is used as an identification in Registration No.
2504890, and it is used in an article from*“elibrary.com”
dated July 7, 1998 and entitled “Softcom I ntroduces the
First Network Accelerator.”

Applicant has also submtted evidence of third-party
regi strations for marks which contain ACCELERATOR or
ACCELERATED or variations thereof. See, for exanple,
ACCELURATOR for “conputer software for the conmunications
i ndustry, namely, progranms for real time data collection
and real tine applications for updating information for
t el ecommuni cati ons network and busi ness managenent systens
on a continual basis”; ' ACCELERATI NG THE | NTERNET f or
“conputer hardware used to increase security and to enhance
the capability and/ or performance of exchangi ng

i nformati on”; !

conputer software and hardware of optim zing
networ k performance over existing networks consisting of

w de and | ocal area networks and the gl obal conputer

i nformation network”;'? and XCELERATI A for “conputer
software for use in performance enhancenent of persona

conput er systems or conputer networks.”?!3

0 Registration No. 2108370.
1 Registration No. 2351009 (Suppl enental Register).
12 Registration No. 2714458.
13 Registration No. 2574150.
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Finally, applicant has submtted evidence referring to
one of the registrant’s own systens which di scusses using
the system “to accel erate the hi gh-speed data delivery of
services like DSL to its business and residential
custoners.”

In view of the foregoing evidence, it is clear that
consuners for applicant’s goods and services view
ACCELERATED as a highly suggestive or descriptive termfor
conput er products and services, including
t el econmuni cati ons goods and services and those invol ving
conputer networks. As a result, they will not assune that
all marks that contain the word ACCELERATED or a vari ation
t hereof indicate a single source for the goods and
servi ces.

In this commercial environnent, the differences in the
marks, and in particular, the distinctive way that
XELERATED in spelled, is sufficient to distinguish
applicant’s marks fromthose of registrant. Not only does
XELERATED gi ve applicant’s mark a different appearance, but
the differing words SYSTEMS and NETWORKS in the marks,
despite their descriptive significance, gives the marks
different connotations and comercial inpression. W
acknowl edge the Exam ning Attorney’s point that in certain

circunstances simlarity in pronunciation is a sufficient
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basis on which to find likelihood of confusion, but in this
case, given the highly suggestive nature of the word
ACCELERATED, and the limted scope of protection to be
accorded the cited registrations, simlarity in

pronunci ation alone is not sufficient.

The du Pont factor of the conditions under which and
purchasers to whom sales are made al so favors a finding of
no |likelihood of confusion. Registrant’s goods and
applicant’s goods and services are obviously offered to
sophi sticated consuners who are know edgeabl e about their
i ndustry. Such consuners, as indicated above, are aware of
t he suggestive or descriptive significance of the word
ACCELERATED, and are not likely to assune that all marks
containing this word identify a single source. Further,

t hese goods and services are bought with care and

del i beration. Under such circunstances, purchasers wll
certainly note the differences in the marks, and
particularly the unusual appearance caused by applicant
beginning its mark with an “X.”

Decision: The refusal of registration is reversed.



