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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Creative Action, Inc.

Serial No. 76180488

Wayne D. Porter, Jr. of Rankin H Il Porter & Cark LLP for
Creative Action, Inc.

| di Aisha dark, Trademark Exam ning Attorney, Law Ofice
105 (Thomas G Howel |, Managi ng Attorney).

Bef ore Hai rston, Chapnan and Bucher, Adm nistrative
Trademar k Judges.

Qpi ni on by Bucher, Adm nistrative Trademark Judge:

Creative Action, Inc. seeks registration on the

Principal Register for the mark shown bel ow

E Z\Wheeler

for “invalid wal kers, nanely, wheel ed wal kers and rollators

with wai st-level handles to facilitate anbul ati on and an

integral [ift nechanismto |ift itens,” in International
Class 10.1
! Application serial no. 76180488 was filed on Decenber 13,

2000, based upon applicant’s allegation of a bona fide intention
to use the mark in commerce.
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This case is now before the Board on appeal fromthe
final refusal to register based upon Section 2(d) of the
Trademark Act, 15 U.S. C. 81052(d). The Trademark Exam ning
Attorney has held that applicant’s mark, when used in

connection with the identified goods, so resenbles the mark

i

regi stered for “wheelchairs for disabled persons for

shown bel ow

transport by |land, and replacenent parts for the

af orenenti oned goods,” in International Cass 12,2 as to be

| i kely to cause confusion, to cause m stake or to deceive.
Applicant filed an appeal brief as did the Trademark

Exam ning Attorney. The Trademark Exam ning Attorney’s

appeal brief was mailed on August 18, 2003. Under the

Trademar k Rul es, applicant had until Mnday, Septenber 8,

2003 to file a reply brief.® Because applicant did not file

2 Regi strati on No. 2308356 issued on January 18, 2000.
3 “...The appellant may file a reply brief within twenty days
fromthe date of mailing of the brief of the examner.” 37

C.F.R §2.142(b)(1).
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a reply brief until Cctober 23, 2003, it was untinely filed
and has not been considered. Additionally, the untinely
reply brief contained a request for an oral hearing. An
oral hearing was not scheduled as this request was al so
untinmely. (In addition, the request for oral hearing was
contained within the reply brief rather than being filed as
a separate paper.)*

W affirmthe refusal to register.

Applicant argues that the overall inpressions of these
two marks are different given that “EZ” and “Easy” are
different; that the words WHEELER and WHEEL are different;
that the design elenents are different; and that “ee-zee”
mar ks are weak given the |arge nunber of marks having such
prefi xes that have been registered for goods in
I nternational C asses 10 and 12.

The Trademark Exam ni ng Attorney responds that the
i nvol ved marks are confusingly simlar; that the goods
herein are closely related and nove through the sane
channels of trade to the sane types of consuners; and that

applicant has failed to prove that the cited mark i s weak.

4 “I'f the appellant desires an oral hearing, a request
t hereof shoul d be nade by a separate notice filed not [ater than
ten days after the due date for a reply brief .2 37 CF.R

§2.142(e)(1).
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Qur determ nation under Section 2(d) is based upon an
analysis of all of the facts in evidence that are rel evant
to the factors bearing on the issue of |ikelihood of

confusion. Inre E. |I. du Pont de Nenmours & Co., 476 F.2d

1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the rel ationship of the

goods. Federated Foods, Inc. v. Fort Howard Paper Co., 544

F.2d 1098, 192 USPQ 24 (CCPA 1976).

W turn first to the rel atedness of the goods as |isted

inthe cited registration and in the instant application.
Registrant clains rights in it mark on “wheel chairs for

di sabl ed persons ...” Applicant intends to use its mark on
“wheel ed wal kers and rollators” to “facilitate anbul ation”
for the “invalid.”

On its webpage, applicant’s “EzWeeler™Cart” is
described as a device that “Brings the
Load to you!” A picture of the
product was nmade of record by applicant

and by the Trademark Exam ning Attorney.

The Tradermark Exam ning Attorney al so included a screen
print froma website dedicated to brain injury survivors

and caregivers. This third-party site contains an
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ext ensi ve di scussion of the ways in which “rolling wal kers”
or “rollators” provide support, stability, balance and
endurance for the person suffering froma |oss of nobility:

Imagine a walker that glides. A walker you don't have to lift to

move forward. A walker with wheels that turn and pivot. A walker

with locking brakes, a basket for storage, and a seat for resting.

Imagine a rollator. Ahhhhh!®
Consistent with the design of its rollator, applicant
enphasi zes the fact that its wire basket can be rai sed and
| onered. Like all walkers with wheels, this device does
not take the user anywhere, but requires the user to walk.
Nonet hel ess, applicant’s identification of goods begi ns by
listing the target consuners as being “invalid[s]”® capable
of “anbul ation.” Hence, these goods are designed for
peopl e suffering a disability but who can still anbul ate.

Registrant’s identification of goods also confirns the

obvi ous — that wheelchairs are generally designed for, and
mar ket ed to, disabled persons. Wile perhaps nost

wheel chairs are used by those who cannot wal k at all,

clearly sone wheel chairs are used by persons suffering from

° See http://ww. bi ndependent . com honpg/ bi / bi ndep/
store/aisles/s-needs/nobility/mobility. htm

6 invalid 1. suffering fromdisease or disability; SICKLY,
DI SABLED; .., Webster’'s Third New International Dictionary,

Unabridged (1993). W take judicial notice of this definition.
See University of Notre Dane du Lac v. J. C. Gournet Food Inports
Co., 213 USPQ 594 (TTAB 1982), aff’'d 703 F.2d 1372, 217 USPQ 505
(Fed. Cir. 1983).
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tenporary inmobility or limted nobility who are still at
times able to anbulate — the very sane popul ation that
woul d use applicant’s rollator. Mreover, with the
progressi on of age, disease or other disabling conditions,
a rollator user could well have to rely upon a wheel chair
at sonme point in the future.

Even if one should presune that these goods are used
by distinctly separate subgroups anong the di sabl ed
popul ati on, as noted by the Trademark Exam ning Attorney,
it is well settled that goods need not be identical or even
conpetitive in nature in order to support a finding of
| i kel i hood of confusion. Instead, it is sufficient that
the goods are related in some nmanner; or that the
ci rcunst ances surroundi ng their marketing are such that
t hey woul d be encountered by the sane persons in an
envi ronment that would give rise, because of the simlarity
of the marks enployed thereon, to the m staken belief that
applicant's goods originate fromor are in sonme way

associated with the registrant. See Turner Entertai nnent

Co. v. Nelson, 38 USPQ2d 1942 (TTAB 1996); In re Philli ps-

Van Heusen Corp., 228 USPQ 949 (TTAB 1986); Ceneral MIIs

Fun G oup, Inc. v. Tuxedo Monopoly, Inc., 204 USPQ 396

(TTAB 1979), affirmed 648 F.2d 1335, 209 USPQ 986 (CCPA
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1981); and Autac Inc. v. Viking Industries, Inc., 199 USPQ

367 (TTAB 1978).

The Trademark Exam ning Attorney has placed into the
record a webpage showi ng that scooters, wheelchairs, lifts,
wal kers and rollators are marketed through the sane
channel s of trade and sonetimes under the same trademarks
(e.g., Invacare).” This confirns that these goods woul d be
considered commercially related by an appreci abl e nunber of
pur chasers.

Applicant has repeatedly argued that another factor
weighing in its favor is the fact that registrant’s
wheel chairs are classified in International Cass 12 (e.g.,
as a vehicle) while applicant’s rollators are classified in
International Class 10 (e.g., as a nedical device).
However, argunents as to different classifications for the
respecti ve goods have no persuasive value in this context.
The classification systemis sinply for the conveni ence of
the O fice and has no bearing on the relationship of the

goods. See In re Leon Shaffer Golnick Advertising, Inc.,

185 USPQ 242 (TTAB 1974).
Hence, we agree with the Trademark Exam ni ng Attorney

that these goods are closely related, and that they nove

! See http://ww.di scount scoot ers. conl

-7 -
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t hrough the sane channels of trade to simlar types of
consuners.

We turn then to the du Pont factor focusing on the
simlarity or dissimlarity of the marks in their
entireties as to appearance, sound and connotati on.

In summari zi ng her conparison of the involved narks,
the Trademark Exami ning Attorney argues that these marks
“ ...convey the sanme commercial inpression and are therefore
confusingly simlar.” (Trademark Exam ning Attorney’s
appeal brief, p. 3)

In turn, applicant argues that because: (i) “EZ’ and
“Easy” do not | ook the sanme; (ii) the word WHEELER in its
mark has a different sound, neani ng and appearance than
registrant’s mark with the word WHEEL; and (iii) the design
el ements do not | ook the sane, we should find that these
mar ks create different overall conmercial inpressions.

As noted by the Tradenmark Exam ning Attorney, the
i ssue is not whether a side-by-side conparison of the marks
woul d nmake distinctions apparent, but rather whether the
marks create a simlar overall conmmercial inpression in

connection with the goods with which they are, or are

intended to be, used. Visual Information Institute, |nc.

v. Vicon industries Inc., 209 USPQ 179 (TTAB 1980).
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In determ ning what the overall commercial inpressions
of the marks are, we nust focus on the perception and
recol l ection of the average purchaser of the goods in
question, recognizing that people normally retain general,
rat her than specific, inpressions of trademarks. See

G andpa Pidgeon’s of Mssouri, Inc. v. Borgsmller, 477

F.2d 586, 177 USPQ 573 (CCPA 1973); and Spoons Restaurants

Inc. v. Mdrrison Inc., 23 USPQ@d 1735 (TTAB 1991), aff’d

unpub’d (Fed. G r., June 5, 1992).

Applying this standard, we find that these narks are
simlar in appearance and pronunciation. W also find that
as to appearance, the sonewhat different types of wheels
depicted in these two conposite nmarks (each suggestive of
the type of wheels found on these respective products) is
not significant enough to cause a difference in overal
commerci al inpressions of the marks, as applicant has urged
us to conclude. As to the neaning of these marks, we find
that both marks have the same suggestive connotation,
nanely, that with “mnimal effort” on the part of the
di sabl ed person, these “wheeled” itens provide nobility for

t he user.
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Finally, in applicant’s supplenental brief of Decenber

6, 2002,% applicant argues that frequently occurring
variations on the words “Easy” and “Weel,” including
conbi nati ons of these two words, nmake this a crowded field
where consuners are conditioned to | ook to other parts of
conposite marks for distinguishing features. Applicant
cites to Board precedent in support of its position:

Evi dence of w despread third-party use, in a

particular field, of marks containing a

certain shared termis conpetent to suggest

t hat purchasers have been conditioned to

| ook to the other elenments of the marks as a

nmeans of distinguishing the source of goods

or services in the field.

In re Broadway Chicken Inc., 38 USPQ2d 1559 (TTAB 1996).

However, applicant did not submt its show ng of these
third-party registrations until the time of its

suppl enmental brief. At that juncture, applicant clearly

8 Following the Ofice's final refusal to register of January
18, 2002, applicant filed a tinmely Notice of Appeal on July 18,
2002. In its appeal brief, applicant anended the identification

of goods. The Board expressly offered applicant the option to
file a supplenental brief if it desired after hearing again from
the Trademark Exami ning Attorney. The Trademark Exani ni ng
Attorney then assigned to the case found the anended
identification of goods to be acceptable, w thdrew on a second
registration earlier cited under Section 2(d) of the Act, but
deni ed reconsideration on the refusal to register based on the
remaining cited registration. This Ofice action was mail ed on
Cct ober 23, 2002. Then applicant did submt a supplenental brief
to the Board on Decenber 4, 2002 which contai ned copies of a

| arge nunber of third-party registrations that applicant
retrieved fromthe United States Patent and Trademark O fice’s
aut omat ed search records during Novenmber 2002.

- 10 -
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coul d have requested a remand to have the Tradenmark
Exam ning Attorney consider this evidence. Then, had a
remand been granted, the Trademark Exam ning Attorney would
have had the opportunity to submt evidence to rebut the
evi dence submtted by applicant. Because applicant did not
request a remand, and thus the case was not remanded to the
Trademar k Exam ning Attorney for further exam nation, the
Trademar k Exam ning Attorney has consistently refused to
consider these registrations. |In her brief, she properly
objects to this proffered evidence on the ground of
untineliness, and asks us to refuse to consider this
addi ti onal evidence under Trademark Rule 2.142(d).° W
sustain the objection, and we have not considered the
exhibits to applicant’s supplenental brief.

Even if we had considered this evidence, we hasten to
add that it would not have persuaded us to reach a
different conclusion in this appeal. Third-party

regi strations, by thenselves, are not entitled to nuch

o “(d) The record in the application should be conplete prior
to the filing of an appeal. The Trademark Trial and Appeal
Board will ordinarily not consider additional evidence

filed with the Board by the appellant or by the exam ner
after the appeal is filed. After an appeal is filed, if
the appellant or the exaniner desires to introduce
addi ti onal evidence, the appellant or the exam ner may
request the Board to suspend the appeal and to remand the
application for further exam nation.” 37 CF. R 82.142(d).

- 11 -
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wei ght in determ ning whether confusion is likely. See In

re Hub Distributing, Inc., 218 USPQ 284 (TTAB 1983). Such

regi strations are not evidence of what happens in the

mar ket pl ace or that the public is so famliar with the use
of such marks that the other el enents are enphasized in
order to allow purchasers to distinguish anong such marKks.

Nat i onal Aeronautics and Space Admi nistration v. Record

Chem cal Co., 185 USPQ 563 (TTAB 1975). |In any event,

mar ks that convey different commercial inpressions than
applicant’s mark (e.g., EZ BI G WHEEL, WHEEL-EZY, etc.), or
simlar marks registered for quite different goods (e.g.,

cl eani ng preparations, notorcycle stands, specialized
conput er applications for autonobile financing, etc.), can
hardly be the basis for concluding that the cited mark is a
weak trademarKk.

Moreover, if applicant had tinely submtted evi dence
showi ng that registrant’s arguably suggestive mark shoul d
be treated as a relatively weak mark, we note that even
weak marks registered on the Principal Register are
entitled to the statutory presunptions of Section 7(b) of
the Act, and hence should be protected against the

regi stration by a subsequent user of a highly simlar mark
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for closely related goods. See Hollister Incorporated v.

| dent A Pet, Inc., 193 USPQ 439 (TTAB 1976).

In conclusion, we find that these marks have the sane
commercial inpression, and that they are used, or are
intended to be used, on related products that often nove
t hrough the same channels of trade to the sane cl asses of
ordi nary purchasers. Based on the evidence in this record,
we cannot conclude that registrant’s mark i s weak and
therefore entitled to a narrowed scope of protection.

Decision: The refusal to register under Section 2(d)

of the Trademark Act is hereby affirned.



