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Opinion by Bottorff, Adm nistrative Trademark Judge:

Appl i cant seeks registration on the Principal Register
of the mark EMERGENCY NURSI NG DOCUMENTATI ON SYSTEM (i n
typed form for goods identified in the application, as

anended, as “printed matter, nanmely, energency room
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docunentation for specific conplaints and paynent coding
gui del i nes.”?

The Trademark Exam ning Attorney has refused
regi stration under Trademark Act Section 2(e)(1l), 15 U S.C.
81052(e) (1), on the ground that applicant’s mark is nerely
descriptive of the identified goods. Wen the refusal was
made final, applicant filed this appeal. Applicant and the
Trademar k Exam ning Attorney have fil ed opening briefs, but
applicant did not file a reply brief and did not request an
oral hearing. W affirmthe refusal to register.

Atermis deened to be nerely descriptive of goods or
services, within the neaning of Trademark Act Section
2(e) (1), if it forthwith conveys an i medi ate i dea of an
ingredient, quality, characteristic, feature, function,
pur pose or use of the goods or services. See, e.g., Inre
Gyul ay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. Cr. 1987), and
In re Abcor Devel opnent Corp., 588 F.2d 811, 200 USPQ 215,
217-18 (CCPA 1978). W find that the matter applicant
seeks to regi ster, EMERGENCY NURSI NG DOCUVMENTATI ON SYSTEM
nerely describes the nature, function and purpose of the

goods because it imediately and directly inforns

! Serial No. 76/184,516, filed Decenber 22, 2000. The
application is based on use in conmerce under Trademark Act
Section 1(a), 15 U . S.C. 81051(a), and August 1, 2000 is alleged
in the application as the date of first use anywhere and the date
of first use in comrerce.
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purchasers that the goods conprise a docunentation system
for use in the emergency nursing field.

“Enmergency nursing” is the name of a discrete field
of nursing, as is shown by the Nexis and Internet evidence
made of record by the Trademark Exam ning Attorney. See,
for exanpl e:

The medi cal center includes health and dental

care, enmergency nursing and physician services.

(The Washington Tines, March 1, 2002);

Cook will be responsible for adm ni stration and

managenent of the center and Moran will manage

t he emergency nursing team (The Tanpa

Tri bune, January 14, 2002);

During the year, 14 Deaconess nurses passed an

energency nursing certification exam.. (The

Spokesman- Revi ew ( Spokane, WA), Decenber 28,

2001); and

Emer gency Nursing Questions for the Internet —

Test your skills for the Enmergency Nursing exam

interactively...

(http://ww. springnet.con ENA/ i ndexena. ht m ;
“Docunent ati on systent describes, indeed nanes, applicant’s
goods, which conprise a system for docunenting energency
nur si ng care.

There is nothing inherently distinctive about any of

the words in the mark, as applied to applicant’s goods.

Applicant itself, on its website, uses these terns
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descriptively (indeed generically) to refer to its product,

as is showmn by the foll ow ng excerpts (enphasis added):

ENDS is a conplaint specific tenplate driven
docunent ati on systemused in the Energency Care
setting to record pertinent information about
pati ent assessnent, interventions and outcones.
The system has been devel oped by energency
nurses for energency nurses in an effort to
maxi m ze nursing docunentation and charge
capture with mniml effort.

...There are no other systens on the nmarket that
provi de a conci se and conprehensi ve Energency
Nur si ng docunentati on product that begins in
triage and ends with disposition.

...You may al so downl oad an E-packet t hat
contains nore information about our
docunent ati on system..

This system all ows nurses to have concise, in
depth docunentation with mnimal tine and
effort.

The I nternet evidence of record shows that others in the

field use these terns as wel | :

... The HCMC Ener gency Departnent becane the
first beta site for installation of the Enftat
conputer systemin March of 1992. ...Energency
nur si ng docunentation is totally electronic for
the vast majority of our patients.

(http://ww. hcntem com Enstat. ht m ;

MedHost’ s energency nursing docunentati on
nodul e utilizes the sane technol ogy that has
made EDVS the nost intuitive and easiest-to-use
pati ent managenent technol ogy avail abl e.

Chi ef conplaint tenplates are used to structure
the data entry and include inplied rules to
hel p gui de the creation of additional chart
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conmponents such as treatnents, notes, actions

and di scharge instructions that are critical

for a conplete nursing docunent.

(http://ww. medhost. conf 02252000c. asp)
Nor does the conbining of the words conprising the mark
into “energency nursing docunentation systeni result in a
conposite which is inherently distinctive as applied to
applicant’s goods. The words in the mark are as nerely
descriptive when considered in the conposite as they are
when consi dered separately. Contrary to applicant’s
contention, that applicant nay be the first or only user of
the specific four-word conposite term does not maeke the
mar k suggestive. See In re National Shooting Sports
Foundation, Inc., 219 USPQ 1018 (TTAB 1983).

Al so contrary to applicant’s contention, that the mark

m ght not convey to purchasers each and every specific
function, feature or capability of applicant’s goods does
not nmake the mark suggestive. A termneed not inmediately
convey an idea of each and every specific feature of the
applicant’s goods in order to be considered nerely
descriptive; it is enough that the term describes one
significant attribute, function or property of the goods.
See, e.g., Inre Pencils Inc., 9 USPQ2d 1410 (TTAB 1988);
Inre HUD.D. L.E, 216 USPQ 358 (TTAB 1982); In re

MBAssoci ates, 180 USPQ 338 (TTAB 1973). Here, the mark
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descri bes the nost significant attribute and function of
the goods, i.e., that the goods are a docunentation system
for use in the emergency nursing field.

In summary, and for the reasons di scussed above, we
find that EMERGENCY NURSI NG DOCUVMENTATI ON SYSTEM i s nerely
descriptive of applicant’s goods, and that the Section
2(e) (1) refusal is proper.

Applicant, for the first tinme in its appeal brief, has
asserted a claimof acquired distinctiveness under Section
2(f) and has presented evidence in support of that claim
The claimof acquired distinctiveness is nmade in the
alternative to applicant’s contention that the mark is
inherently distinctive. W reject this claimand evidence
as untinely.?

Appl i cant contends that, in its response to the first
Ofice action, it stated (after arguing that the nmark was
not nerely descriptive): “However, if the Tradenmark

Attorney requires evidence of secondary neaning prior to

2 Because applicant’s Section 2(f) claimis untinely, we need not
reach the issue of the sufficiency of applicant’s Section 2(f)

evi dence. W would note, however, that in view of the highly
descriptive nature of applicant’s mark, a very substanti al

evi dentiary showi ng of acquired distinctiveness would be required
in order to justify registration of the mark under Section 2(f).
See Yamaha Int’l Corp. v. Hoshino Gakki Co. Ltd., 840 F.2d 1572,
1581, 6 USPQ@2d 1001, 1008 (Fed. Cir. 1988)(“.the greater the
degree of descriptiveness the termhas, the heavier the burden to
prove it has attai ned secondary neaning”).
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final passage of the mark to publication, the Applicant
woul d be happy to provide proper evidence, including client
testinmonials.” Applicant further contends that the
Trademar k Exam ning Attorney “did not ask the Applicant to
produce the evidence of secondary neaning,” but rather
“issued a final refusal w thout providing the Applicant the
opportunity to produce its evidence. Applicant
respectfully requests the opportunity to do so herein.”
Contrary to applicant’s contention in its appeal
brief, it was not the Trademark Exam ning Attorney’s duty
to “ask the Applicant to produce the evidence of secondary
meani ng,” nor did the Trademark Exam ning Attorney deprive
applicant of an opportunity to make a proper Section 2(f)
claimby going final on the nmere descriptiveness refusal in
the second O fice action. |If applicant wi shed to nake an
alternative claimof acquired distinctiveness under Section
2(f), it was incunbent on applicant to clearly assert such
a claimeither inits response to the first Ofice action
or inatinely-filed request for reconsideration of the

final refusal. Applicant did not do so,® but instead waited

3 Applicant’'s statenent in its response to the first Ofice
action, i.e., that “if the Trademark Attorney requires evidence
of secondary nmeaning prior to final passage of the mark to
publication, the applicant woul d be happy to provi de proper
evidence,” is too anbi guous and contingent to be deened a Section
2(f) claim See TMEP 81212.07 (“To base a registration on

acqui red distinctiveness under 82(f), 15 U. S.C. 81052(f), an
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until its appeal brief (which, having been filed nore than
six nonths after the issuance of the final refusal, cannot
be accepted as a tinely request for reconsideration under
Trademark Rule 2.64(b)) to assert its Section 2(f) claim

Thus, applicant’s assertion of its Section 2(f) claim
is untinely, as is its subm ssion of evidence in support

thereof. See Trademark Rule 2.142(d).

Decision: The refusal to register under Trademark Act

Section 2(e)(1) is affirmed.

applicant nust indicate its intent to do so.”). Mbreover
applicant’s stated contingency to presentation of its Section
2(f) evidence cannot have been satisfied, because the Trademark
Exam ni ng Attorney cannot “require” evidence of acquired

di stinctiveness as a precondition to allowance of a mark for
publication. See TMEP §1212.02(g). |In any event, it should have
been apparent to applicant upon receipt of the final refusal that
the Tradenmark Exami ning Attorney did not deemthe above-quoted
statenent to be an assertion of a Section 2(f) claim Applicant
then had six nonths in which to file a request for
reconsideration formally asserting such claimand providing

evi dence in support thereof. Applicant failed to do so.



