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Applicant seeks registration on the Principal Register

of the mark LI P REDEEMER for “lipstick, non-nedicated lip

care preparations and |lip foundation.”?!

! Serial No. 76222858, filed March 9, 2001, which alleges
Decenber 2000 as the date of first use and date of first use in
commerce. The word LIP has been disclained apart fromthe mark
as shown.
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The Trademark Exam ning Attorney has issued a refusal
to register applicant’s mark under Section 2(d) of the
Trademark Act, 15 U.S.C. 81052(d), in view of the
previously regi stered mark PERM REDEEMER for “hair
conditioner for conditioning chemcally treated hair
susceptible to bitterness, said conditioner being
absorbabl e by the hair shafts of said chemcally treated
hair.”?

When the refusal was nade final, applicant filed this
appeal. Applicant and the Exam ning Attorney have filed
briefs, but no oral hearing was requested. W affirmthe
refusal to register.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlInre E 1. du Pont de Nenmours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between
t he goods. Federated Foods, Inc. v. Fort Howard Paper Co.,

544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

2 Regi stration No. 1,369,716 issued Novenber 12, 1985; Sections 8
& 15 affidavits accepted and acknow edged, respectively. The
word PERM i s disclainmed apart fromthe mark as shown.
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The Exam ning Attorney maintains that applicant’s and
registrant’s goods are rel ated because both are in the
nat ure of personal care products which are sold in the sane
channel s of trade to the sane class of purchasers. Wth
respect to the rel atedness of the goods, the Exam ning
Attorney submtted copies of eighteen use-based third-party
regi strations for marks which cover |lip products and hair
conditioners. Further, the Exam ning Attorney argues that
the respective marks are simlar because each mark is
dom nated by the word REDEEMER

Applicant, in urging reversal of the refusal to
regi ster, argues that the respective goods are not related
because they have different uses. Al so, applicant argues
that the goods are sold to discrimnating purchasers.
Further, applicant maintains that marks containing the word
REDEEMER are weak nmarks, and thus registrant’s mark is
entitled to only a limted scope of protection. Applicant
subm tted copies of six third-party registrations of marks
whi ch contai n REDEEMER and an excerpt from Merriam

Webster's Collegiate Dictionary (2001) wherein the word

“redeeni is defined as, inter alia, “repair, restore.”
Turning first to a consideration of the goods, we
agree with the Exam ning Attorney that applicant’s lip

products and registrant’s hair conditioner are rel ated
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goods in that they are personal care products. Further, in
the absence of any Iimtations in the respective
application and registration with respect to trade channels
or purchasers, we deem applicant’s and regi strant’s goods
to travel in all the usual trade channels to all the normnal
purchasers. Thus, in our likelihood of confusion analysis,
we nust assune that applicant’s lip products and
registrant’s hair conditioner are sold in such retai

stores as drug stores, nass nerchandi sers, discount stores,
and departnent stores to ordinary consuners.

Further, although the third-party registrations
submtted by the Exam ning Attorney are not evidence that
the marks shown therein are in use, or that the public is
famliar with them they neverthel ess are probative
evidence to the extent that they suggest that the goods
involved in this appeal are of a type which may enanate
froma single source under a single mark. See In re Al bert
Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993); In re Micky
Duck Mustard Co., Inc., 6 USPQ2d 1467 (TTAB 1988).

Turning next to the marks, in determ ning whether they
are dissimlar or simlar, the test is not whether the
mar ks can be di stingui shed when subjected to a side-by-side
conparison, but rather whether the marks are sufficiently

simlar in terns of their overall conmercial inpression
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that confusion as the source of the goods offered under the
respective marks is likely to result. The focus is on the
recol l ection of the average purchaser, who normally retains
a general rather than a specific inpression of trademarks.
See Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB
1975). Further, although the marks nmust be considered in
their entireties, it is well-settled that one feature of a
mark may be nore significant than another, and it is not

i nproper to give nore weight to this dom nant feature in
determ ning the commercial inpression created by the mark.
See In re National Data Corp., 753 F.2d 1056, 224 USPQ 749

(Fed. Cir. 1985). For instance, “that a particular feature

is descriptive . . . with respect to the involved
goods . . . is one conmmonly accepted rationale for giving
| ess weight to a portion of a mark . . .” 224 USPQ at 751

Appl ying these principles to the present case, we find
that applicant’s mark LI P REDEEMER and regi strant’s mark
PERM REDEEMER, when conpared in their entireties in terns
of appearance, sound and connotation, are simlar in their
overall commrercial inpressions. Each mark is conprised of
a term which describes the “product use”, i.e., LIP and
PERM ED HAIR), followed by the word REDEEMER. W find that

REDEEMER dom nates the comrerci al inpression created by
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each mark and is entitled to greater weight in our
conpari son of the marks.

Al t hough the marks obviously differ as to the term
whi ch describes the product use, consuners are likely to
ascribe this difference to the different goods with which
the marks are used, rather than to differences in the
sources for those goods. Also, the goods involved in this
case can be relatively inexpensive and bought off the shelf
in drug stores, nass nerchandi sers, etc., under conditions
in which consuners will not take great care in naking their
pur chases.

Wth respect to the third-party registrations
submtted by applicant, as noted earlier, third-party
regi strations are not evidence that the marks depicted
therein are in use or that the public is famliar with
them Moreover, we note that none of the registrations
covers the types of goods involved in this appeal.?
Neverthel ess, even if marks which consist of or contain the

wor d REDEEMER are considered to be weak due to an asserted

® The marks and the goods covered are: THE CAN REDEEMER and
design for “used beverage container collection services;” GASS
REDEEMER f or “used beverage container collection services;”
SCREEN REDEEMER for “computer software used to display inmages on
screen;” REDEEMER for “toy action figures and accessories

t herefor;” BEAVER REDEEMER for “machines for automatically
accepting tickets and/or currency and di spensing tokens and/or
coins;” and ROOF REDEEMERS for “cl eaning services, nanely,
cleaning the exterior of residential buildings and roofs.”
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degree of suggestiveness conveyed by such term even weak
marks are entitled to protection where confusion is |ikely.
Here, the registered mark PERM REDEEMER is still highly
simlar in sound, appearance, connotation and commerci al
inpression to applicant’s mark LI P REDEEVER.

Accordi ngly, we conclude that consunmers famliar with
the regi stered mark PERM REDEEMER for hair conditioner,
woul d be likely to believe, upon encountering the mark LIP
REDEEMER for |ip products, that the goods emanate from or
are associated with the sanme source.

Decision: The refusal to register under Section 2(d)

is affirned.



