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On March 12, 2001, applicant the filed the above-
referenced application to register the mark PROVEGA on the
Principal Register for “nutritional and herbal
supplenments,” in Cass 5. The application was based on
applicant’s assertion that it possessed a bona fide

intention to use the nark in conmmerce in connection with

t he goods.
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The Exam ning Attorney refused registration under
Section 2(d) of the Lanham Act, 15 U.S.C. Section 1052(d),
on the ground that applicant’s mark so resenbl es the mark
PROOVEGA, which is registered for “natural dietary onega-3

"1lin dass 5, that

fish oil supplenent, derived fromfish
if applicant were to use its mark in connection with
nutritional and herbal supplenents, confusion would be
likely. She? reasoned that the marks are sinilar and that
the goods identified in both the application and the cited
registration are nutritional supplenents.

Responsive to the refusal to register, applicant
anended the application to identify the goods as an *her bal
wei ght | oss supplenent,” in Cass 5, and argued that
confusion would not be |ikely because the mark applicant
seeks to register is not simlar to the cited registered
mark and the marketing activities surroundi ng the goods
will not lead to confusion as to origin.

The Exam ning Attorney accepted the anmendnent to the
i dentification-of-goods clause, but was not persuaded by

applicant’s argunents on the issue of whether confusion

woul d be likely, and in the second O fice Action, he nade

! Reg. No. 2,077,609, issued on the Principal Register on July 8,
1997 to Westport Scandi navia, a partnership under California | aw
2 The original Examining Attorney, Joyce A \Ward, was
subsequently repl aced by Exam ning Attorney Brown.
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the refusal to register under Section 2(d) of the Act

final. He discussed the simlarities between the marks and
argued that even as anended, the goods in question are the
sane or closely rel ated.

In support of this contention he submtted a copy of a
page fromthe website of GNC, a business that sells health-
related itenms such as vitam ns, mnerals, herbs and other
nutrients. Under the heading “GNC PRODUCTS,” the follow ng
itens, anong others, are listed: “Vitamns & Mnerals,”
“Herbs,” “Natural Remedi es” and “Wi ght Managenent.” Under
t he headi ng “HEALTHNOTES, ” the foll ow ng topics, anong
others, are listed: “Vitamn Guide,” “Herbal Renedies” and
“Wei ght Managenent.”

Al so submitted in support of the refusal to register
were three excerpts fromarticles the Exam ning Attorney
retrieved froma conputer database of articles from
publications. The Exam ning Attorney contended that the
excerpts establish the fact that the major ingredient in
t he suppl enents of the registrant, omega-3 fish oils, “can
be used to maintain and | ose weight.” (Second Ofice
Action, p. 2). As applicant subsequently pointed out,
however, although each of the excerpts does show use of the
ternms “weight | oss” and “onega-3 fish oils” in different

sections of the article, the two terns are not used in
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conjunction with each other, and, contrary to the express
contention of the Exam ning Attorney, the excerpts do not
establish that onega-3 fish oils can be used to maintain
and/ or | ose weight.

Applicant tinmely filed a Notice of Appeal, which was
followed in timely fashion by applicant’s appeal brief.

The Exami ning Attorney then filed his appeal brief, but
applicant did not request an oral hearing before the Board.

In the case of Inre E. |. Du Pont Nenours & Co., 476
F.2d 1357, 177 USPQ 563 (CCPA 1973), the predecessor to our
primary review ng court set out the factors to be
considered in determ ning whether confusion is |ikely.
Chi ef anong those factors are the simlarity of the marks
as to appearance, pronunciation, nmeaning and conmerci al
inpression, and the simlarity of the goods as set forth in
the application and the registration, respectively.

In the instant case, we agree with the Exam ning
Attorney that confusion is likely because the marks at
issue are highly simlar and the goods w th which applicant
intends to use the mark it seeks to register are closely
related to the goods specified in the cited registration.

Wiile not identical to each other, the marks PROVEGA
and PROOVEGA have obvious simlarities which far outweigh

di stinctions which may be drawn fromthe fact that one mark
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has an additional letter “O in it. The issue is not

whet her the marks can be distingui shed based on a side-by-
si de conparison, but rather, whether the marks create
simlar overall comrercial inpressions. Visual Information
Institute, Inc. v. Vicomindustries Inc., 209 USPQ 179
(TTAB 1980). W nust consi der the perception and
recol l ection of the average purchaser of the respective
products, who normally retains a general, rather than a
specific, inpression of trademarks. Chentron Corp. v.
Morris Coupling & Canp Co., 203 USPQ 537 (TTAB 1979).
VWhile it is possible that the pronunciations of the two

mar ks coul d vary, the deletion of one of the “O's fromthe
regi stered mark does not result in a mark that is very
different in appearance or spelling. Contrary to
applicant’s argunent that the connotations of the two marks
differ when the marks are considered in connection with the
goods in the cited registration and those set forth in the
application, respectively, wthout engaging in nore

anal ysis of these two marks than the average purchaser of
dietary supplenents is |likely to conduct, these marks have
simlar connotations. Both conbine the prefix “PRO wth
the word for the Geek letter “OVEGA.” Applicant’s version
just conpresses the two terns so that they share one “Q.”

When PROVEGA and PROOMEGA are considered in their
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entireties, rather than dissected and eval uated part by
part, the comrercial inpressions engendered by these marks
are very simlar. Cearly, their use in connection with
the same or closely related products would be likely to
cause confusion within the nmeaning of Section 2(d) of the
Lanham Act .

The goods set forth in the cited registration and
those identified in this application are, if not the sane,
closely related. As anended, the application identifies
the goods with which applicant intends to use its mark as
an “herbal weight |oss supplenent,” whereas the product
identified in the registration is a dietary fish oi
suppl ement. As the Wb page nmade of record by the
Exam ni ng Attorney denonstrates, businesses which offer
heal t h-rel ated products sell not only vitam ns, mnerals
and herbs, but also products used to help custoners control
their weight. Thus, even if herbal weight |oss supplenents
are not enconpassed within the term“natural dietary onega-
3 fish oil supplenents” specified in the cited
registration, if simlar marks were used in connection with
bot h such suppl enents, prospective purchasers woul d assune
a common source.

Applicant argues that it is a direct sal es conpany.

mar keting its product through distributors to consuners who
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know applicant’s distributors personally, whereas
regi strant’ s goods are sold through traditional channels of
trade such as grocery stores and health/nutritional stores.
It is well settled, however, that the determ nation of
whet her confusion would be |ikely nmust be nade based on the
goods as they are identified in the application and the
cited registration, respectively, without limtations or
restrictions that do not appear therein. Toys “R" Us, Inc.
v. Lanmps R Us, 219 USPQ 340 (TTAB 1983). When we enpl oy
these principles in our analysis of the case before us, the
di stinctions applicant asserts do not cone into play.
Applicant’s argunment with regard to the strength of
the registered mark is not well taken. Based on the
results of a search applicant conducted of the Patent and
Trademark O fice database, which applicant argues indicated
that thousands of registrations and applications to
regi ster involve marks which incorporate the term*®“PRO,”
and over seven hundred ot hers which use the term “QOVEGA ”
applicant takes the position that the cited registered mark
is weak in source-identifying significance. To begin wth,
none of the applications or registrations upon which
applicant’s argunent is predicated is even argued to be for
the mark PROVEGE or PROOVEGA. |In any event, none of the

al l eged “PRO’" or “OVEGA’ registrations or applications was
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made of record by applicant. Furthernore, neither
applications nor registrations are evidence of use of the
mar ks therein, much | ess that such use has been so
extensi ve that prospective purchasers | ook to other
el enments in marks incorporating ternms common to themin
order to distinguish anong them so even if applicant had
made of record a substantial nunber of marks simlar to the
cited registered mark in connection with comrercially
rel at ed goods, such evidence would be of little probative
val ue in determ ni ng whether confusion would be likely. In
re Hub Distributing, Inc., 218 USPQ 284 (TTAB 1983).
Mor eover, as the Exam ning Attorney points out, even if
applicant had denonstrated that PROOVEGA is a weak mark in
the field of dietary supplenents, even weak marks are
entitled to protection against the registration of simlar
mar ks for closely related products. In re National Data
Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985).
Finally, any doubt as to whether confusion would be
| i kely nmust be resolved in favor of the prior user and
regi strant, and agai nst the applicant, who, as the second
coner, has a duty to select a mark which is not likely to
cause confusion with one that is already in use in the sane
field of conmmerce. |In re Hyper Shoppes (Chio), Inc., 837

F.2d 463, 60 USPQ2d 1025 (Fed. GCir. 1998).
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DECI SION: The refusal to register under Section 2(d)

of the Lanham Act is affirned.



