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Before Sinms, Quinn and Bucher, Adm nistrative Trademark
Judges.

Opi nion by Bucher, Adm nistrative Trademark Judge:

Signs Plus, New | deas- New Technol ogy, Inc. seeks
regi stration on the Principal Register of the mark shown

bel ow:
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as a trademark allegedly used in connection with “non-

| um nous signs, non-nechanical netal signs, netal nunbers
and letters with neans for tenporarily affixing to the
signs,” in International Cass 6.1

The Trademark Exam ning Attorney has refused
regi stration of applicant’s marks based upon the ground
that this matter does not function as a trademark for
applicant’s identified goods under Sections 1, 2 and 45 of
the Trademark Act, 15 U. S. C. 881051, 1052 and 1127, and
that applicant has failed to submt acceptabl e specinens
denonstrating good trademark usage. ?

Appl i cant argues there is no support in the record or
inthe cited case law for this refusal. Mreover, while
applicant’s responses throughout the prosecution reference
nei ther the concept of acquired distinctiveness nor the
application of Section 2(f) of the Act, applicant argues

that it has denpnstrated on this record that nenbers of the

! Application Serial No. 76225929 was filed on March 16,

2001, based upon applicant’s allegation of first use anywhere at

| east as early as July 1, 1993 and use in conmerce at |east as
early as Novenber 10, 1993. The mark is lined for the colors red
and green.

2 In issuing his final refusal, the Trademark Examni ning
Attorney continued to charge that the specinens of record fail to
show use of the mark in connection with applicant’s signs.
However, rather than viewing this as a separate requirenent or
basis for refusal to register, we deemthis to be part and parcel
of the refusal under Sections 1, 2 and 45 of the Act, as

di scussed t hroughout this decision.
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rel evant public view the clainmed mark as a source indicator
for its signs.

Applicant and the Tradenmark Exam ning Attorney have
fully briefed this case, but applicant did not request an
oral hearing before the Board.

W affirmthe refusal of registration

Based upon this entire record, it is clear that
applicant is involved in manufacturing and selling outdoor
signs directed to not-for-profit organizations — especially
targeting schools and churches. These signs have all egedly
been available in the marketplace since 1993.

The refusal to register herein is grounded in the
basic statutory definition of a “trademark.” The function
of a trademark, after all, includes a device used by a
person “to identify and distinguish his or her goods ...from
t hose manufactured or sold by others and to indicate the

source of the goods A mark is deened to be in use on
goods “when ...it is placed in any manner on the goods or
their containers or the displays associated therewith or on
the tags or labels affixed thereto....” As argued by the
Trademar k Exam ni ng Attorney, the nmanner of use on the
speci nens nust be such that potential purchasers would

readily perceive the subject matter as identifying and

di stingui shing the applicant’s goods and indicating their

- 3 -
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source, even if that source is unknown. See Section 45 of
the Trademark Act, 15 U.S.C 8§1127.

In support of his refusal to register this design
under Sections 1, 2 and 45 of the Act, the Trademark
Exam ni ng Attorney argues as foll ows:

If a proposed mark is part of a |arger thought or
is not distinguishable fromother nmatter in the
speci nens, then that word or phrase fails to
function as the source identifier of the goods,
and thus fails as a mark. [citations omtted] In
this case, the apple and the A+ design represent
decorative features which tie in with the

educati onal services suggested by the overal

t heme of the sign.

It is common practice for an entity to enploy a
design on its signage suggesting the services
provided by the entity ..

In this case, the public would sinply view the
proposed mark as suggesting the educati onal
services referenced in the sign. There is no
apparent reason for purchasers to view the
proposed mark as a source of the sign itself,

rat her than as a decorative feature of the sign ..

The commercial inpression that the applicant

wi shes to inpart for its mark must be readily
apparent fromthe use of that mark. The A+ and
appl e design blends in so well with the
educational matter shown on the sign that it would
be difficult to discern that the design was
supposed to constitute a trademark for [signs]...

(Trademark Exam ning Attorney’ s appeal brief, pp. 3 - 4)
By contrast, applicant states its case as foll ows:
The undi sputed testinony of record indicates that
the relevant public views the mark as an indicator

of source and not as sinply a “tie in” with an
educational service. According to the Exam ning
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Attorney, the testinony of record “does not
address the issue of whether the design is a
trademark and a source indicator for the goods

t hensel ves”. See Ofice Action of March 14, 2003
at 2 (enmphasis in original). How the Exam ning
Attorney reached that conclusion is unknown. Many
of the letters from purchasers of the goods
clearly make nention of: 1) the mark; 2) the
goods; and 3) Applicant. For exanple: “Wen

see a sign wth the A+ insignia, | knowit is from
Signs Plus” (Raceland Lower); “I amable to
recogni ze signs by Signs Plus by the A+ | ogo that
appears on their signs.” (Ryder Elenentary).

Based upon this undisputed testinony that the mark
does function as an indicator of source, Applicant
respectfully submts that the Exami ning Attorney’s
deci si on be reversed.

The Examiner’s reliance on In re Mdrganroth is

al so not well taken. 1In Mrganroth, the proposed
service mark was a slogan that occupied a
subordinate position in the advertising speci nen.
In fact, mark was so obfuscated by the whole
advertising scene that it was “hardly likely to
make any i npact, much |ess a significant

i npression on the individual encountering the
advertisenment.” Morganroth, 208 USPQ at 288. In
this case, the facts are conpletely different. It
is the testinony of numerous purchasers of the
goods that the mark can be seen and, in fact,
“stands out”. One reason for this is that the
mark is positioned well apart from other el enents
on the sign so that mark is itself readily

di stingui shable. Cearly, the mark is not part of
sone i magi nary “larger thought”. Accordingly,
Applicant requests that the decision of Exam ning
Attorney be reversed.

(Applicant’s appeal brief, p. 5)

The sol e manner of use denonstrated on this record is
as a graphic design or pictorial on outdoor school signs.
Applicant’s specinens of record, along with screen prints

of several webpages fromapplicant’s website that were

- 5 -
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pl aced into the record by the Trademark Exam ni ng Attorney,
play a critical role in our determnation of registrability
herein, and so we begin our analysis with a conplete review
of the ways in which applicant has used this alleged
t rademar k

The specinmen of record is a photograph show ng an
out door, al um num school sign from applicant’s “Books
Series.” According to applicant’s website, the school that
purchases a sign fromthis series is encouraged to utilize
the school’s own nascot or logo in a circle place hol der,
or to utilize applicant’s so-called “traditional A+ apple

| ogo,” as shown bel ow on applicant’s speci nen of record:

. N III| ';};"i 5
" INY Washington School

OCONTO, WISCONSIN

: THANK YOU WASHINGTON PTO
] ATY KOCH PARENT PROSRAM SEPT.11 T:00

NEKE

Mor eover, we see fromapplicant’s website the various
choices — i.e., other than the A+ apple design — that
school s have made for this enbellishnment, including

Rockval e (Tennessee) El enentary School’s rocket | ogo and
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the H nesville (South Carolina) Mddle School’s tiger

mascot :

In the face of this showi ng by the Trademark Exam ni ng
Attorney, applicant argues strenuously that its targeted
custoners woul d perceive this synbol as a source indicator
for the identified goods, nanely signs.

We do not question but that applicant expected that
this design feature would distinguish its signs from
simlar signs manufactured and sold by others. On the
ot her hand, having chosen a suggestive, informative
pictorial, and then having enployed it in a context totally
consistent wwth its ordinary usage, applicant accepted the
risk that this prosaic design may not function as a source

indicator for its goods. See In re The Standard Q|

Conpany, 275 F.2d 945, 125 USPQ 227 (CCPA 1960) [ GUARANTEED

STARTI NG for winterizing autonobil e engi nes].
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The Trademark Examining Attorney’s refusal to register

herein is clearly prem sed on the statutory | anguage “to
identify and distinguish his or her goods ...fromthose
manuf actured or sold by others ..” If the involved design
does not identify and distinguish applicant’s goods, then
as a matter of statutory construction, it is sinply not
functioning herein as a trademarKk.

Accordingly, the overall thrust of the refusal to
register is that the clained matter, in the context of
these signs, is not inherently distinctive as a source
indicator for signs. This is a question of fact determ ned
by | ooking into whether the design is a conmobn basic
design, whether it is unusual in a particular field, and
whether it is a nere refinenent of a conmonly-adopted and

wel | -known form of ornanmentation for a particular class of

goods. See Wley v. Anerican Geetings Corporation et al.,

226 USPQ 101 (1% Gir. 1985) [red heart affixed to left
breast of teddy bear, |ike ordinary geonetric shape,
carries no distinctive nessage of origin to consuners and
hence does not serve to distinguish it fromhearts on ot her
stuffed ani mal s, such characteristics being comonly
adopted and well known form of ornanentation], citing to

Seabr ook Foods, Inc. v. Bar-Wl |l Foods, Ltd., 568 F.2d

1342, 1344, 196 USPQ 289, 290-291 (CCPA 1977).

- 8 -
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Where, as here, an alleged mark serves as part of the
aest hetic ornanentation of goods, the size, |ocation,
dom nance, and significance of the alleged nmark as applied
to the goods, are all factors that figure promnently in
our determ nation of whether the involved matter al so

serves as an indication of origin. In re Astro-Gods Inc.,

223 USPQ 621 (TTAB 1984) [“ASTRO GODS design” woul d not be
perceived as anything other than part of the thematic whol e
of the ornanmentation of applicant’s T-shirts]. |In order to

be protected as a valid mark, a designation nust create “a
separate and distinct comercial inpression, which ..
perfornms the trademark function of identifying the source

of the goods to the custoners.” 1In re Chem cal Dynam cs,

Inc., 839 F.2d 1569, 5 USPQ2d 1828 (Fed. Cir. 1988). As
argued by the Tradenmark Exam ning Attorney, a design does
not function as a trademark unless it is used in a nmanner

that projects to purchasers a single source of the goods.

In re Morganroth, 208 USPQ 284 (TTAB 1980).°3

3 While applicant is correct that the facts in the instant
case (e.g., large, prom nent design clainmed as a tradenark) are
quite different fromthe facts of Mirganroth (e.g., a subordinate
sl ogan clainmed as a service mark), the Trademark Exani ni ng
Attorney is correct in applying the teaching of Morganroth
herein, nanely that the matter does not function as a mark unl ess
it is used in a manner that projects to purchasers a single
source of the goods.



Serial No. 76225929

| nasnuch as our determ nation herein is a question of
fact, it is critical to our analysis that the invol ved
goods in this application are outdoor signs. W are
constrained to establish the ordinary significance of this
design and evaluate it in the context of usage by applicant
and other sign makers. Gven the sinplicity, legibility
and recognition of pictures, it is undeniable that people
relate to sinple i mages easier and faster than to words.
Hence, in the process of designing a sign to be read from
aut onobi | es speeding by on a highway, for exanple, there is
no better way to attract the viewer’'s attention than to add
graphic designs or pictorials. Al the signs shown
graphically on applicant’s website have at | east one
gr aphi c i mage.

It is not unusual for outdoor signs to include
decorative imagery suggesting what the establishnment is al
about. The nore directly the imagery relates to the nature
of the business®, however, the less likely it is that the
i magery can function as a source indicator for the sign
itself. In order for such imagery to function as a

trademark for the sign itself, it nmust be readily apparent

4 For exampl e, the design of a steer for a steak house, the
design of a hanmer or wench for a hardware store, the design of
a fish for a seafood restaurant, etc.
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to a viewer that the design identifies the manufacturer of
the sign. Wiile we are unaware of any cases dealing with
the precise issue of such informative graphics on outdoor
signs, this is analogous to reported decisions where other
ornanental matter does not inherently serve a source-
i ndicating function for the involved goods. See Inr

David Crystal, Inc., 296 F.2d 771, 132 USPQ 1 (CCPA 1961)

[red and bl ue col ored bands on nen’s white, ribbed socks

cannot support exclusive right to use such bands]; Inr

Pet ersen Manufacturing Co., 2 USPQR2d 2032 (TTAB 1987)

[ designs on the rear panel of container for hand tool are

not distinctive]; and In re The Original Red Plate Co., 223

USPQ 836 (TTAB 1984) [Wile the phrase “You Are Speci al
Today” was used ornanentally by applicant on 500, 000
ceramc plates, applicant failed to neet its burden of
showi ng that the phrase would be regarded by the purchasing
public as an indication of source].

In this regard, we note that on the “Books Series”
signs, the A+ apple design, like the images of the spines
of a “Math,” “Witing” and “Readi ng” book, suggests a
school or other educational activities.

The current Tradenmark Exam ning Attorney cites to
cases decided by this Board and our primary review ng Court

where slogans — often due to the nature of the wording or

- 11 -
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the specific manner in which the words are used — were
found not to be service marks. As was the case in each of
these decisions, it is nost appropriate herein, given the
ci rcunstances of the instant case, to raise the question of
whet her there is any source-indicating associ ati on or nexus
bet ween the invol ved mark and applicant’s signs.

In the slogan cases cited by the Trademark Exam ning
Attorney, the real issue is whether or not the slogan or
ot her designation woul d be perceived as a mark when
encountered by consumers on a regular basis. On occasion,
the outconme turns on whether the matter has the requisite
degree of cleverness or ingenuity that m ght cause
prospective consuners to see the involved slogan or design
as having source-indicating significance.

In this context, we conclude that apples and the At
desi gnation are not uncommon as synbols for educational
services. The Trademark Exam ning Attorney included
several third-party registrations to show that the apple
design (e.g., “an apple for the teacher”) is associ ated

wi th educational services:
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As to the imredi ate connotation for the designation
“A+” on a school sign, we take judicial notice of the fact
that “A+” tends to reflect the highest grade a student can
earn in school.” Wth a national focus on acadenic
excel l ence, this designation would appear to be an
i nportant conponent of the way primry and secondary
schools would |ike to portray their educational services.

See Inre J. Kinderman & Sons Inc., 46 USPQ2d 1253 (TTAB

1998) [configuration of container for Christmas decorations
that resenbles wapped Christrmas gift are not inherently
distinctive and hence, prospective purchasers woul d not

regard these designs as trademarks for applicant’s goods,

5 Reg. No. 1302543 issued on Cctober 30, 1984, Section 8
affidavit accepted.

6 Reg. No. 1808041 issued on Novenber 30, 1993, Section 8
affidavit accepted, Section 15 affidavit acknow edged; renewed.

! a: ..ba. a grade assigned by a teacher or exam ner rating
a student’s work as excellent, best, first or superior in quality
<receiving an Ain a science course> ...\Wbster’s Third New
International Dictionary of the English Language Unabri dged,

1993.

plus: ...3a. falling high in the range (as of quality or
size) specified — usu. used postpositively <a grade of C plus in
French> ... Webster’s Third New International D ctionary of the

Engl i sh Language Unabri dged, 1993.

- 13 -
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despite the fact there is no evidence in the record that

anyone is using identical designs]; In re Tilcon Warren,

Inc., 221 USPQ 86 (TTAB 1984) [WATCH THAT CHI LD on bunper
stickers on large construction vehicles does not function
as a trademark for construction materials hauled in the
vehicles]; and In re Schwauss, 217 USPQ 361 (TTAB 1983)
[the word “Fragile” shown in special formand used on
| abel s and bunper stickers is a nessage or information
statenent and does not function as a trademark].

Wil e the Trademark Exam ning Attorney has not
produced exanples of where this exact conbination is
enpl oyed by others as a visual design for school signs,
neither does it strike us as anything nore than nerely a

possi bl e refinenment of ornanental synbols that woul d be

enpl oyed on school signs. See Goodyear Tire and Rubber Co.

v. Interco Tire Corp., 49 USPQ2d 1705, 1719-21 (TTAB 1998)

[applicant did not show that the difference in appearance
of its tire tread design is source-indicating, tire tread
design being a nere refinenent of comon basic designs;
purchasers of applicant’s goods would regard pictures of
the goods in ads as nothing nore than illustrations of the
product being offered for sale].

We agree that, as argued by the Trademark Exam ning

Attorney, the A+ apple design is not used on the specinens

- 14 -
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in a manner calculated to project to prospective purchasers
of school signs an indication of the source or origin of
such goods. Instead, due to its manner of use on the
signs, the A+ apple design nerely inforns potenti al
purchasers the establishment is a school, given the common
practice, to which the purchasing public is accustoned, of
seeing pictorial images on outdoor signs. Consequently, as
used on the specinens, the A+ appl e design does not
function as a trademark for applicant's goods.

The Trademark Exam ning Attorney has al so correctly
rai sed the specter of conpetitive harmto others grow ng
out of the Ofice' s blithely issuing such a registration:

.JA]l pplicant’s registration of the A+ and
appl e design would harmothers in the
educational field who m ght wish to enpl oy
this common appl e and A+ design to suggest
their educational services on their signs..
(Trademark Exam ning Attorney’ s appeal brief, pp. 4 - 5).
To the extent that the synmbol of an apple suggests schools
and the A+ designation suggests academ c excel |l ence,
i ssuing such a registration could well create a chilling
effect on the use of such informative i mages on out door
signs for schools nationw de.
That apples are logically connected to schools is

supported by applicant’s own webpages. Specifically,

applicant uses the generic picture of an apple in a circle

- 15 -
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to represent its line of school signs — nmuch as it uses the

cross in acircle to represent its line of church signs:

®

School Church
Signs S1Ens

Mor eover, the position taken by the Trademark
Exam ning Attorney in analyzing the involved A+ apple
design is directly supported by the anal ogous way in which
applicant markets its church signs. Applicant argues in
its reply brief that the Trademark Exami ning Attorney’s
rai sing of other school inages (e.g., schools’ mascots or
ot her logos) and various religious synbols is irrel evant
herein. However, we agree with the Trademark Exam ning
Attorney that applicant’s use of the graphic of a cross for
church signs helps to clarify the context in which both of
t hese synbols or pictorials are used. G ven the exact
paral |l el usage by applicant on its website, this is npst
rel evant to the inpressions of consuners exposed to these
signs. The enbellishing designs for churches actually
portrayed by applicant include a cross against the sun | ogo
of the I mmanuel Baptist Church, the well-known flanes of
the Holy Spirit with the cross |logo of the United Mt hodi st

Church, and the dove of the New Life Church
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' quMANI.IIl

APTIST CHURCH

ES MOT MEED
AMERICA -- AMERIC A
MEEDS GOD
N B i ey
NEW LIFE

[
T

IR UMITED
MITHODIST CHURCH

W find that it would seem nost preposterous to argue that
a cross or a Star of David, when used on a sign for a house
of worship, would function as a source indicator for the
si gn- maker.

VWi | e applicant argues strenuously that its targeted
custoners woul d perceive the involved synbol as a source
indicator for its signs, we disagree. Nowhere does the
appearance of this inmage strike us as a trademark for
signs. The Trademark Exam ning Attorney has nade the
argunment nost forcefully that this record reflects a tota
absence of either a direct or an indirect association or
nexus between the alleged mark and applicant’s signs — any
nore than could a school’s nascot or a religious synbol be
a trademark for the signs thensel ves.

In short, we conclude, on this record, that applicant

fully intended for this A+ apple inmage to function as its

- 17 -
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trademark for school signs. However, we also agree with
the Trademark Exam ning Attorney that use of this
particul ar synbol on applicant’s signs, in and of itself,
is insufficient to denonstrate that this design would be
perceived as a trademark to identify applicant’s signs and
di stingui sh themfromthe outdoor signs of others.

| nstead, we believe purchasers would view this famliar and
readi |y understood synbol, in all the uses illustrated in
the record, as no nore than a graphic enbellishment on

out door school signs, and possibly as an indication of the
school s academ c excellence. G ven the absence in this
record of any nexus between the A+ apple design and
applicant’s signs, we affirmthe refusal of the Trademark
Exam ning Attorney to registration of this mark for
applicant’s signs.

Apart fromthe specinens of record, we see nothing in
applicant’s webpages that would support a finding that
consuners would view this design as applicant’s tradenarKk.
Rat her, the phot ographs of the design on the school signs
woul d i kely be perceived as nothing nore than a phot ograph

of applicant’s goods.?

8 Qobvi ously, a manufacturer or nerchant may have multiple

mar ks for the sanme goods or services. However, it is instructive
to note how applicant uses its primary source indicator

t hroughout its website. A quick review shows that applicant uses
anot her prom nent designation in the manner of a service mark and

- 18 -
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As noted earlier in this opinion, applicant does not
admt non-distinctiveness for this matter, and never
purports to make an explicit showi ng of acquired
di stinctiveness. Nonethel ess, whether one | ooks to the
explicit terns of Section 2(f) of the Lanham Act, or to a
simlar show ng of acquired distinctiveness in a parall el
fashion,® in the event that it was applicant’s intention to
submt the evidence that it did in order to show acquired
distinctiveness, we turn to a discussion of applicant’s
showi ng of consunmer recognition of its A+ apple design as
an indicator of a single source for these signs. See Inre

Owens- Corni ng Fi berglas Corporation, 774 F.2d 1116, 227

USPQ 417 (Fed. Cir. 1985).

Anal ogi zing to the possible registrability of nerely

descriptive ternms which may neverthel ess acquire

trademark repeatedly and promnently, i.e., its SIGNS PLUS nane,
alone and in conjunction with its corporate | ogo:

SIG

PLU
On these webpages, this designation will imediately be perceived
as the sole indicator of origin for applicant’s goods and
services. Mdreover, applying all the criteria discussed above
(e.g., the size, location, dom nance and significance of the
matter as applied to the goods), it contrasts nicely with the
design that is the subject of this application. This latter
design, especially if placed in a discrete manner sonewhere on
the school signs, suffers fromnone of the infirnmties discussed
above, but rather, inherently projects to purchasers a single
source of the goods.
o See, e.g., discussion of secondary source for ornanenta
matter used on collateral goods, In re Paranmount Pictures
Cor poration, 213 USPQ 1111, 1114 (TTAB 1982) viz., footnote 8 and
surroundi ng text.

- 19 -
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di stinctiveness, we note that the | esser the degree of
i nherent distinctiveness, the heavier the burden to prove it

has acquired distinctiveness. Cf. Yamaha |nternational

Corp. v. Hoshino Gakki Co. Ltd., 6 USPQ2d 1008. See also In

re Bongrain International (Anerican) Corp., 894 F.2d 1316,

13 UsPd 1727, 1728 (Fed. Gr. 1990) at n. 4. In this
regard, the practices in the trade may be relevant in
assessing applicant’s burden of proving that its mark has
becone distinctive. Typically, nore evidence is required
if the proposed mark is a type of ornanmental matter
frequently used in that industry so that consuners may be
| ess apt to perceive source-indicating significance from
these uses. In viewof the fairly ordinary nature of this
graphi c device used by applicant, we believe that a
commensurately greater anount of evidence would be required
to establish that this particular design has acquired

di stinctiveness for applicant’s signs. See Inre

Ant on/ Bauer Inc., 7 USPQd 1380, 1383 (TTAB 1988) [ The

Board found no evidence of pronotion of a parall el ogram
used as a background design in a way that would set it
apart fromthe word mark for which it served as a
backgr ound] .

In its request for reconsideration dated January 30,

2003, applicant submtted a declaration of applicant’s
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presi dent, Robert W Klinger, attesting to the
di stinctiveness of the A+ appl e design.

However, the nmjor deficiency in applicant’s responses
to the refusal to register, including M. Klinger’s
declaration, lies in the absence of any evidence of
applicant’s pronotion of the design as a trademark for its
signs. Significantly, the declaration from M. Klinger
contains no evidence of any advertising activity at all,
much | ess advertising activity that shows how t he applicant
pronotes or advertises the A+ apple design apart fromthe
ot her ornanental or decorative features on the sign. The
record is otherwi se devoid of any supporting exanpl es of
how appl i cant advertises and pronotes its A+ apple design
as a trademark for its signs.?®

Furthernore, there is no evidence in M. Klinger’s
declaration as to the extent of applicant’s sal es of goods
under the alleged nmark, either in terns of dollars or
units.

M. Klinger’s declaration states that in response to

the Ofice s refusal to register this mark, applicant

10 As noted earlier, the only evidence in the record

denmonstrating the manner of applicant’s use of the designation is
limted to the photograph submtted with the application and the
pi ctures on applicant’s webpages. However, we concl ude that

t hese photographs are likely to be perceived by purchasers nerely
as informational depictions of the ornanental and/or functiona

- 21 -
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“solicited comments from past custoners concerning the
distinctive nature of the mark.” Applicant attached copies
of letters witten to applicant from nine different

el ementary schools that had in the past purchased one of
applicant’s school signs. Applicant received these nine

| etters during a six-week period, between Septenber 30 and
Novenber 12, 2002. These terse letters contained the
foll ow ng excerpted statenents:

...[We recogni ze the “A+” signs as com ng
fromSigns Plus.... (Lake County, M)

...[We are very pleased with the trademark
A+ on the sign and the uni que design called
Books Il. It is very inpressive and when we
see it on other signs we recognize the fact
that Signs Plus has sold another sign in our
comunity. (Colorado Springs, CO

Each tinme the students and staff at
Ki eberger Elenentary see the red apple with
the A+ we will think of Signs Plus and you
[Rita]. (Aransas Pass, TX)

...\Wen | see a sign with the A+ insignia, |
know it is fromSign (sic) Plus! (Racel and,
LO)

...The A+ design is unique to Signs Plus; we
certainly recognize signs in our area with
the A+ design as a “Signs Plus” product.
(Post Falls, 1D

features of applicant’s signs, of which the A+ apple design is
one ornanental conponent.

1 W note that this custonmer expressly conbined the
“trademark A+ on the sign” with “the uni gue design call ed Books
I'l1” and proceeds to discuss both as conprising a single, source-
i ndicating feature.
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The A+ synbol on the Sign (sic) Plus Signs
stands our as a synbol to identify the Sign
(sic) Plus Signs Conpany. It is truely
(sic) a trademark for the sign. (Ezel, KY)
...The A+ logo on the sign is unique to Signs
Plus signs. | amable to recognize signs by
Signs Plus by the A+ | ogo that appears on
their signs. (Mam, FL)

It is obvious that when we see the A+ |ogo
on a sign at other schools or advertisers,
we know that it is a Signs plus sign.

(Vidor, TX)

W find that these statenments — totally conclusory in
nature — do not suffice to prove that applicant’s design
has acquired distinctiveness as a source-indicating
trademark. The existence of a relatively small nunber of
peopl e who associate the alleged mark with applicant is
sinply insufficient for us to find that the termfunctions
as a trademark for applicant’s goods. See Inre Dimtri's
Inc., 9 USPQ2d 1666 (TTAB 1988). The probative val ue of

the statenents is limted by the fact that they are

unsworn. See Aromatique, Inc. v. Gold Seal, Inc., 28 F.3d

863, 31 USPQ2d 1481 (8'" Cir. 1994); and In re Flex-Od ass,

Inc., 194 USPQ 203 (TTAB 1977). Moreover, applicant has
not shared with us the circunstances under which the

|l etters were solicited (i.e., the exact wording of the
solicitation), thereby Iimting the statenents’ probative

value. Judging by the uniformty of the letters, we
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suspect that purchasers’ recognition may well have been
gui ded as nuch by this very request as any earlier
association on the part of the purchasers between the

i nvol ved i mage and applicant. Cearly, there is nothing
else in the record to show how t hese purchasers woul d have

conme to perceive this graphic design as a marKk.

Finally, other than applicant’s solicitation of
letters related to the prosecution of this application, we
are not persuaded, based on this record, that applicant has
done anything that has resulted in consuner recognition of
this design as a source-indicating trademark. See Inr

Kwi k Lok Corp., 217 USPQ 1245 (TTAB 1983).

Hence, in view of the absence of evidence as to the
extent of applicant’s sales and advertising, the absence of
evi dence showi ng that applicant has pronoted the design,
per se, as a trademark, and the absence of evidence show ng
that the rel evant consuners generally would | ook to such
graphic images (i.e., inmages so readily associated with the
enterprises purchasing the sign) as source-indicators for
signs, the underlying factual basis for the conclusory
opinions set forth in the nine purchasers’ statenents is
not apparent, and the probative value of these statenents

is |l essened accordingly.



Serial No. 76225929

Hence, we find that the evidence of record concerning
applicant’s use of the A+ apple design is insufficient to
establish that this pictorial has acquired distinctiveness,
and we reject applicant’s claimof entitlenent to
registration on the Principal Register. Therefore, we
affirmthe Trademark Exam ning Attorney’ s refusal to
regi ster on the ground of non-distinctiveness. See

Trademar k Act Sections 1, 2, and 45.

Decision: The refusal to register is affirmed.



