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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Titan Technol ogi es International, Inc.

Serial No. 76227700

Barry L. Kel machter of Bachnman & LaPointe, P.C. for Titan
Technol ogi es International, Inc.

Mat t hew J. Pappas, Trademark Exam ning Attorney, Law Ofice
105 (Thomas G Howel |, Managi ng Attorney).

Bef ore Seeherman, Hairston and Bucher, Admi nistrative
Trademar k Judges.

Qpi ni on by Seeherman, Adm nistrative Tradenmark Judge:

Titan Technol ogi es International, Inc. has appeal ed
fromthe final refusal of the Trademark Exam ning Attorney
to register TITAN TECHNOLOG ES | NTERNATI ONAL, I NC. and
design, as shown below, as a trademark for the foll ow ng
goods and servi ces:

power tools, nanmely, power w enches
(dass 7);

whol esal e di stributorships featuring
power tools, namely, power w enches;
on-line retail store services featuring
power tools, nanmely, power w enches
(dass 35); and
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technical consultation in the field of
power tools, namely power w enches

P\
LY

TITAN TECHNOLOGIES

INTERMATIOMNAL, INC.

Appl i cant has disclaimed exclusive rights to the words
TECHNOLOG ES | NTERNATI ONAL, I NC. The application, which
was filed on March 20, 2001, is based on Section 1(b) of
the Trademark Act (intent to use).

Regi stration has been refused pursuant to Section 2(d)
of the Trademark Act, 15 U.S.C. 1052(d), on the ground that
applicant’s mark so resenbles the mark TI TAN TOOLS and
desi gn, as shown bel ow (TOOLS di scl ainmed), registered for
“hand tools and instruments, as follows: oil field hand
t ool s--nanely, tongs, wenches, sw vels, flange spreaders,
pipe dollies, and wire line guides” in Class 8! that, if is

used on or in connection with applicant’s identified goods

! Regi stration No. 1154616, issued May 19, 1981; Section 8
affidavit accepted; Section 15 affidavit received; renewed.



Ser No. 76227700

and services, it is likely to cause confusion or m stake or

to deceive.?

Bot h applicant and the Exami ning Attorney have filed
appeal briefs.® Applicant did not file a reply brief, and
did not request an oral hearing.

This Board has previously deci ded appeal s on ot her
applications filed by applicant for simlar marks for the
sanme goods and services, which were refused registration on
the sanme basis as the application herein. On Septenber 8,
2003, we affirned the refusal of Application Serial No.
76196190 for TI TAN TECHNOLOGQ ES | NTERNATI ONAL, INC., and on

Sept enber 23, 2003, we affirnmed the refusal of Application

2 Another registration owned by the same entity, No. 1150837 for
TITAN for essentially the sane goods, was originally cited by the
Exami ning Attorney, but this registration subsequently expired.

® Both applicant and the Examining Attorney have included with
their briefs nunerous exhibits which are already of record, e.g.
copi es of nunerous third-party registrations and copies of all of
the previously-subnitted excerpts taken fromthe NEXI S dat abase.
It is unnecessary to resubnmit with briefs all the exhibits which
were previously submtted, and such a practice is discouraged by
the Board as it needlessly clutters the file.
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Serial No. 76212284 for TITAN TECHNOLOG ES. For sim | ar
reasons, we also affirmthe refusal of registration in the
present appeal .

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlInre EI. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between
the goods. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

Turning first to the marks, they are very simlar.
Both begin with the identical word TITAN, followed by words
whi ch do not have source-identifying significance. 1In the
case of registrant’s mark, the word TOOLS is generic for
the goods identified in the cited registration. The mark
al so includes a mnor design elenent, but it is a “carrier”
of a relatively common shape, and consuners are not |ikely
tolook to it as indicating the source of the goods.
Rather, it is the word TITAN, the only arbitrary portion of
the mark, that is likely to be noted and renenbered. See
In re Appetito Provisions Co., 3 USPQ2d 1553 (TTAB 1987).

Nor are the slight differences in the typestyles used in
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applicant's mark and the cited registration sufficient to
di stingui sh the marks. The respective type fonts in which
the words are di splayed are not unusual, and consuners are
not likely to believe that the different fonts indicate
different sources for the respective goods and services.
The other differences between applicant's mark and the
cited mark are also not sufficient to distinguish them
Al t hough applicant's mark contains a noticeabl e design
elenment, it is still by the words that applicant's goods
and services will be called for and referred to, and it is
therefore the words which have the stronger source-
identifying significance. See In re Appetitio Provisions
Co., supra. In the word portion of the mark, the phrase
TECHNOLOG ES | NTERNATI ONAL, INC. is descriptive, a fact
whi ch applicant has acknow edged by its disclainmer of it.
Thus, as in the cited mark, it is the arbitrary word Tl TAN
that is the domnant elenment. |In further support of this
conclusion, we note that in a quote for equipnent,
subm tted by applicant as Exhibit B, its torque wench is
referred to by the word Tl TAN al one, and its other
products, as well as the conpany name, are referred to as
TI TAN per se, e.g., “TITAN-6 Automatic H gh Speed Low
Cl earance Hydraulic Torque Wench Head,” “Titan 2" Slim

Line Swing Link that Ratchets Custom Made to specific
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standards,” “TI TAN PROVI DES YOU W TH UNVATCHED, [sic]

PONER, ACCURACY, RELI ABILITY, AND ENG NEERI NG | NNOVATI ONS, ”
“Titan Unit Price.” Just as applicant itself appears to
use Tl TAN per se as an abbreviation for its trademark and
trade nane, consuners are likely to do the sane.

Al t hough marks nust be conpared in their entireties,
there is nothing inproper in stating that, for rational
reasons, nore or |ess weight has been given to a particular
feature of a mark. See In re National Data Corp., 753 F.2d
1056, 224 USPQ 749 (Fed. CGir. 1985). As discussed above,
in both applicant’s mark and the cited mark the word Tl TAN
is the dom nant elenent to which we accord greater weight.

Thus, al though applicant’s mark contains nore words
and syllables than the cited mark, the simlarities in the
initial word TITAN in both marks outwei gh the differences
in the generic and descriptive words and in the designs.

Applicant argues that the marks have different
connot ations, and that applicant’s mark suggests a
corporate nanme while TI TAN TOOLS suggests a large tool. W
di sagree that consuners woul d ascribe different
connotations to the mark, such that they would regard them
as indicating different sources for the goods. Rather,
consuners are likely to view tools bearing the mark Tl TAN

TOOLS and design as comng fromthe sanme source as tools
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bearing the mark TI TAN TECHNOLOG ES | NTERNATI ONAL, | NC. and
design, with TITAN TOOLS being a variant of the TITAN
TECHNOLOG ES | NTERNATI ONAL, | NC. mark

Appl i cant has asserted that TITAN is a weak mark which
is entitled to a limted scope of protection. |In support
of this position, it has submtted a nunber of third-party
regi strations for goods and services in Casses 7 and 42.
However, an exam nation of these registrations shows that
none is for goods or services that are particularly simlar
to either that in the cited registration or those
identified in applicant’s application. For exanple, the
first four registrations submtted by applicant as exhibit
A are for "“indexing machi nes and conveyors for use in the
preci sion novenent of parts to be machined al ong an
assenbly line” (Registration No. 2362976); “spray guns for
coating materials” (Registration No. 2301520); *“hoists and
wi nches” (Registration No. 2276419); and “portable airless
and hi gh volune | ow pressure punps for spraying paint and
appl ying coatings” (Registration No. 1927149). Perhaps the
cl osest goods to those in the application and the cited
registration are “gasoline and el ectric-powered | awmn and
garden tools, nanely string trimmers, brush cutters, hedge
trimrers, blower/vacuuns; and chain saws” (Registration No.

1540143), and the differences between these goods and the



Ser No. 76227700

goods and services of the applicant and registrant are
obvious. The differences in the services in the third-
party registrations is even greater, e.g., “testing and
anal ysis of notor oils to detect the presence of

contam nants..” (Registration No. 2418585); *“designing
conput er hardware and software to the order and/or
specifications of others...(Registration No. 1316136); and
“providing tenporary facilities to business and gover nnent
for disaster recovery” (Registration No. 2138769).

Thus, although third-party registrations can be used
in the manner of dictionary definitions to show that a term
has a significance in a particular field, see Mead Johnson
& Conpany v. Peter Eckes, 195 USPQ 187 (TTAB 1977), or that
a registered mark is weak, see Conde Nast Publications Inc.
v. Mss Quality, Inc., 180 USPQ 149 (TTAB 1973), in this
case the goods and services in the third-party
registrations are so different that they are not probative
of either point. Wth respect to tools of the type
identified in applicant’s application and the cited
registration, we find that TITANis not a weak term and
the scope of protection to be accorded the cited
registration is not limted.

This brings us to a consideration of the goods and

services. Applicant’s goods are power wenches; the cited
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registration is for, inter alia, oil field hand tools,
nanely wenches. The Exam ning Attorney has submtted
several third-party registrations which show that parties
have adopted a single mark for both power wenches and hand
tool wenches. See Registration No. 2540609, registered
for, inter alia, power-driven wenches, power tools nanely
wrenches, and hand tools nanely wenches; Registration Nos.
2526026 and 2523451 for, inter alia, power tools nanely air
i mpact wrenches and hand tools nanely wench sets; and

Regi stration No. 2438395 for, inter alia, power tools
nanely inpact wenches and air ratchet wenches and hand
tools nanely wenches. Third-party registrations which

i ndi vidually cover a nunber of different itens and which
are based on use in commerce serve to suggest that the

| i sted goods and/or services are of a type which may
emanate froma single source. Inre Albert Trostel & Sons
Co., 29 USPQ2d 1783 (TTAB 1993).

The Exam ning Attorney has al so subm tted nunerous
excerpts of articles in “The Glman,” “G 11 and Gas Journal”
and “Ofshore” taken fromthe NEXI S dat abase which indicate
t hat power wenches are used in oil fields, the sane venue
in which the registrant’s hand tools are used. For
exanple, a February 26, 2001 article in “G 1l and Gas

Journal ” about slant rig, shallowdrilling operations
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di scusses power wenches, and states that “the derrickman
operates a hydraulic power wench for tubulars.” Applicant
has acknowl edged that its goods may be sold to oil field
conmpani es and workers.?

In view of this evidence, we find that applicant’s
goods and those of the registrant are related, and that
they may be sold to or encountered by the sane cl asses of
consuners.

Applicant has asserted that its goods are expensive,
and has submtted evidence that a hydraulic torque head can
be $4,000 or nore. Applicant has also stated that, as part
of a sale, its dealer or independent representative needs
to denonstrate the tools. 1In addition, typically special
itens will require a price quotation, and will have to be
speci al | y manuf act ur ed.

We accept applicant’s position that its goods are
expensive and will be purchased with care. However, as the
Exam ning Attorney points out, even careful and

sophi sti cated purchasers are not i nmune from confusion as

4 “Applicant’s goods ...are sold to a wide variety of conpanies

and individuals and are not limted to oil field conmpani es and
workers.” Brief, p. 7. The fact that applicant’s goods may al so
be sold to custoners that are not involved in the oil industry,

or that registrant’s goods include hand tools other than

wr enches, does not obviate the likelihood of confusion. It is a
sufficient basis to find Iikelihood of confusion if sone of the
respective goods are sinmlar and are sold to the sanme classes of
consuners.

10
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to the source of goods, particular where, as here, the
goods of both applicant and regi strant can be sold to the
sane class of purchasers for use in oil field applications.
Thus, al though purchasers nay well notice the slight
differences in the marks, they are not likely to ascribe
the differences to differences in the sources of the goods,
but will viewthe marks as variants which both indicate a
single source for the goods. 1In saying this, we have

consi dered applicant’s argunent that as part of the
purchase of the registrant’s goods the “tools are denoed to
make sure they are capable of neeting the custoner’s
oilfield needs.” Brief, p. 8 \Wile we accept applicant’s
view that this is the case in sone instances (see the

di scussion with respect to applicant’s C ass 42 services,
infra), there is nothing inherent in the nature of (hand
tool) wenches for oil field use that would al ways require
themto be personally denonstrated by a deal er or
representative of the registrant.

Accordingly, we find that if applicant were to use the
applied-for mark in connection with its goods, confusion
woul d be likely.

As for applicant’s “technical consultation in the
field of power tools, nanely power wenches,” applicant

itself has stated that, with respect to the registrant’s

11
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identified hand tools, “custoners nust be trained on the
use of their tools by representatives of the conpany
selling the tools.” Brief, p. 8. Therefore, by
applicant’s own acknow edgenent, technical consultation is,
to sone extent, part of the process of buying and/or using
hand tools. Consuners who purchase the registrant’s

w enches and either are aware of or avail thenselves of
this service are likely to assunme, upon seeing the mark

TI TAN TECHNOLOG ES | NTERNATI ONAL, I NC. and design in
connection with technical consultation for power w enches,
that the services emanate fromthe same source.

W also find that confusion would be likely if
applicant were to use its mark in connection with “on-1line
retail store services featuring power tools, nanely power
wrenches” (C ass 35). The rel atedness between goods and
on-line retail store services featuring those goods is
obvi ous. Here, of course, registrant’s wenches are hand
tool s rather than power wenches. However, because of the
rel at edness of power wenches and hand tool w enches
di scussed above, and because virtually all itenms are now
sold on-line, consuners are likely to assume that there is
a sponsorship or association between hand tool wenches

sol d under the mark TITAN TOOLS and design and applicant’s

12
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identified on-line retail store services rendered under the

mar k Tl TAN TECHNOLOG ES | NTERNATI ONAL, | NC. and design
Finally, to the extent that there is any doubt on the

i ssue of |ikelihood of confusion, we follow the well-

established principle that such doubt nust be resol ved

agai nst the newconer or in favor of the registrant, who is

the prior user of the mark. See In re Pneunmati ques,

Caout chouc Manufacture et Plastiques Kl eber-Col onbes, 487

F.2d 918, 179 USPQ 729 (CCPA 1973).

Decision: The refusal of registration is affirned.
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