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Before Si mms, Hohein and Hairston, Adm nistrative Trademark
Judges.

Opi ni on by Hohein, Adm nistrative Trademark Judge:

Sirius Products, Inc. has filed an application to
register the mark "WAM" for a "stain renover for porcelain,
fiberglass, tile, grout, nmetal surfaces, synthetic surfaces,
vinyl, wood, marble, linoleum plastic surfaces, glass, painted
surfaces, brick, stone and concrete."’

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U.S.C. 81052(d), on the ground that

applicant's mark, when applied to its goods, so resenbles the

‘' Ser. No. 76/231,557, filed on March 27, 2001, which is based on a
bona fide intent to use such mark in conmmerce.
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mark "WHAM " which is registered for a "drain pipe cleaner,"? as
to be likely to cause confusion, or m stake or to deceive.

Appl i cant has appealed. Briefs have been filed, but an
oral hearing was not requested. W affirmthe refusal to
register.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a likelihood
of confusion. Inre E. |I. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563, 568 (CCPA 1973). However, as indicated in
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098,
192 USPQ 24, 29 (CCPA 1976), in any |ikelihood of confusion
anal ysis, two key considerations are the simlarity of the goods
and the simlarity of the marks.’

Turning first, therefore, to consideration of the
respecti ve goods, both applicant and the Exam ning Attorney
correctly acknow edge in their main briefs that it is well
settled that the issue of |ikelihood of confusion nust be
determ ned on the basis of the goods as they are set forth in the
i nvol ved application and the cited registration, and not--we
further observe--in |ight of what such goods are shown or
asserted to actually be. See, e.qg., Octocom Systens Inc. v.

Houst on Conputer Services Inc., 918 F.2d 937, 16 USPQ2d 1783,

? Reg. No. 805, 748, issued on March 15, 1966, which sets forth July 15,
1939 as a date of both first use anywhere and first use in comerce;
renewed.

° The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cumulative effect of differences in the
essential characteristics of the goods and differences in the marks."
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1787 (Fed. G r. 1990); Canadi an Inperial Bank of Conmerce, N A
v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815-16 (Fed.
Cir. 1987); CBS Inc. v. Mrxrow, 708 F.2d 1579, 218 USPQ 198, 199
(Fed. Cir. 1983); Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ
937, 940 (Fed. CGir. 1983); and Paul a Payne Products Co. v.
Johnson Publishing Co., Inc., 473 F.2d 901, 177 USPQ 76, 77 (CCPA
1973). Thus, where applicant's and registrant's goods are
broadly described as to their nature and type, it is presuned in
each instance that in scope the application and registration
enconpass not only all goods of the nature and type descri bed
therein, but that the identified goods nove in all channels of
trade which would be normal for those goods and that they would
be purchased by all potential buyers thereof. See, e.qg., Inre
El baum 211 USPQ 639, 640 (TTAB 1981).

Mor eover, applicant and the Exam ning Attorney properly
agree that it is well established that goods need not be
identical or even conpetitive in nature in order to support a
finding of likelihood of confusion. Instead, it is sufficient
that the goods are related in sone manner and/or that the
ci rcunst ances surroundi ng their marketing are such that they
woul d be likely to be encountered by the same persons under
situations that would give rise, because of the marks enployed in
connection therewith, to the m staken belief that they originate
fromor are in sone way associated with the sanme producer or
provider. See, e.qg., Mnsanto Co. v. Enviro-Chem Corp., 199 USPQ
590, 595-96 (TTAB 1978) and In re International Tel ephone &
Tel egraph Corp., 197 USPQ 910, 911 (TTAB 1978).
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Applicant argues that, in this case, there are
"substantial differences" between stain renovers and drain pipe
cl eaners "such that confusion is clearly not likely." Referring
to printouts of several pages which it nmade of record from
registrant's website, applicant maintains in particular that:

Drain pipe cleaners and stain renova
products are two distinctly different goods.
[Rlegistrant's good is a "concentrated
chem cal emulsifier which |iquefies and
di sperses grease, soap, detergents and ot her
organi c waste responsible to [sic, should be
"for"] systemfailures.” Registrant's good
are [sic, should be "is"] poured into drain
|l i nes, septic tanks, cesspools, and
mal f uncti oni ng waste di sposal systens and is
avail abl e for purchase in 50 gallon vats.

. In contrast, Applicant’'s goods renove
stai ns from conmon surfaces found in the hone
i ncluding porcelain, tile, and Iinol eum
Therefore, the nature and purpose of
Applicant's goods and registrant's goods are
different.

Regi strant's primary custoners are
pr of essional plunbers. .... Neither
pr of essi onal plunbers nor ordinary custoners
woul d encounter Applicant's goods in the sane
honme centers or hardware stores and
Applicant's custoners would not encounter
registrant's goods in the sanme stores.

Furt hernore, custoners would not believe
that the sane conpany produced drain cl eaners
and stain renovers. The Exam ning Attorney
has provi ded no evidence to support any
concl usion that custonmers woul d believe the
sane conpani es produced drain cleaners and
stain renovers under the sanme mark.

Therefore, Applicant's goods and registrant's
goods are used for different purposes, are
directed to different custoners and travel in
di fferent channels of trade.

We concur with the Exam ning Attorney, however, that as
identified in the application and cited registration, there is

clearly a viable relationship between the goods at issue such
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that their marketing under the sane or substantially simlar

mar ks woul d be likely to cause confusion as to the origin or
affiliation thereof. Anong other things, we observe that with
respect to the availability of registrant's "HERCULES" pl unbing
chemcals, including its "WHAM' drain pipe cleaner, the evidence
furni shed by applicant states under the headi ng "Honmeowner &

I ndustrial Info" that:

VWhile you may find a selection of our
products in a hone center or hardware store
near you, please consider the added val ue of
using a licensed plunber. Specialty products
often require special care for safe and
effective use. That's why Hercul es products
are sold to plunbers through plunbing
whol esal ers across Aneri ca.

As the Exam ning Attorney, in light thereof, accurately
points out in his brief:

The applicant argues that the registrant
markets its products to the professional
pl unber while the applicant instead markets
its products to the general consunmer. In
support of this argunent, the applicant
directs the TTAB ... to evidence consisting
of Internet advertising fromregistrant's
website. .... The applicant then concl udes
[that] "neither professional plunbers nor
ordi nary custoners woul d encounter
Applicant's goods in the sane honme centers or
har dware stores and Applicant's custoners
woul d not encounter registrant's goods in the
sanme store." .... As it did during
exam nation, the applicant has neglected to
refer to relevant portions of its own
evidence that belie this conclusion. The
registrant's advertisenment clearly indicates
that the registrant's products are avail able
at honme centers and hardware stores where the
general consuner shops. Wile the registrant
sells the product in |large 55-gallon druns,
it also sells the goods in snaller consuner-
sized gallon and quart bottles. The fact
that the registrant recomends that the
general consuner hire a professional plunber
to admnister its products is irrelevant.
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The general consuner can still purchase and
use the goods on his or her owmn. ....
Therefore, the applicant's own evidence
denonstrates that the sane type of consuner
has access to and uses both products.

In addition, we note that the evidence nade of record by
applicant shows that registrant, besides its various "DRAIN &
WASTE SYSTEM CLEANERS, " al so markets under its "HERCULES' house
mar kK " MAI NTENANCE & CLEANI NG COVPOUNDS, " a category which could
enconpass goods such as a stain renover.

More inmportantly, as the Exam ning Attorney al so
persuasively argues in his brief, neither applicant's nor
registrant's goods, as respectively identified, are restricted to
a particular channel of trade or class of purchaser:

Nei ther party has limted [its] ... own
channels of trade solely to the retail,

whol esal e or professional market. The
applicant's identification [of goods]
specifically indicates that any consunmer nay
use the [stain renover] product on "tile" and
"grout." The registrant's identification of
goods is "drain pipe cleaner" wthout
limtation of the channels of trade. Any
consuner, whether a professional plunber or a
homeowner, may see these products in a
hardware store [or hone center] and

m st akenly believe that the same source

of fers products for cleaning bathroom
kitchen and washroom drai ns and al so products
for cleaning bathroom kitchen and washroom
tile and grout. Therefore, the
identifications not only indicate that
neither party has limted the trade channel s,
but, in the applicant's case, the
identification also shows a relationship

bet ween the areas of the household in which
the consuner uses and stores these products.

Applicant's attenpts to restrict registrant's "drain pipe
cleaner” to a concentrated chem cal enulsifier, which |iquefies

and di sperses grease, soap, detergents and other organic waste
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responsi ble for waste treatnment system and which is sold
exclusively in comrercial -sized quantities through plunbing
whol esal ers primarily to professional plunbers, while limting
its stain renover to a household cl eaning preparation sold only
i n hardware and hone center stores to ordinary consuners, are
consequently without nerit given the broad manner in which both
applicant's and registrant's goods are respectively identified.
Such goods, instead, nmust be viewed as suitable for sale to both
ordi nary consuners and professional plunbers, and nust be
regarded as avail able for purchase in all usual channels of trade
for goods of their kinds, including hardware stores and hone
center outlets.

Turning, next, to consideration of the respective
mar ks, applicant urges that confusion is not |ikely because "the
mar ks are not identical." Applicant, in particular, insists that
when considered in their entireties, applicant's mark "WAM " and
registrant's mark "WHAM' "are dissimlar in sound and appearance
and create different commercial inpressions inasnmuch as:

Applicant's mark is the coi ned word WAM

foll owed by an exclanmation point. The coined

word followed by the exclamati on poi nt nake

Applicant's mark distinctive. |In contrast,

Registrant's mark is a word that appears in

the dictionary. See dictionary definition

attached to Applicant's response dated

January 7, 2002, and attached hereto.
Appl i cant concludes, therefore, that "the overall appearance of
these marks and the distinctive elenents of Applicant's mark give

rise to different comrercial inpressions,” such that "custoners

woul d not confuse the cited mark with Applicant's mark."
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We agree, however, with the Exam ning Attorney that,
"while the marks are not in fact identical, there are not enough
di fferences to overcone a |likelihood of confusion.” As alluded
to by the Exam ning Attorney, the proper test for determning
confusing simlarity is not whether the respective marks are
di stingui shable on the basis of a side-by-side conparison. The
reason therefor is that such a conparison is not ordinarily the
way that custonmers will be exposed to the nmarks. Instead, it is
the simlarity of the general overall commercial inpression
engendered by the marks which nust determ ne, due to the
fallibility of menory and the concomtant |ack of perfect recall,
whet her confusion as to source or sponsorship is likely. The
proper enphasis is accordingly on the recollection of the average
purchaser, who normally retains a general rather than a specific
i npression of marks. See, e.d., Gandpa Pidgeon's of M ssouri,
Inc. v. Borgsmller, 477 F.2d 586, 177 USPQ 573, 574 (CCPA 1973);
Envirotech Corp. v. Solaron Corp., 211 USPQ 724, 733 (TTAB 1981);
and Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106, 108 (TTAB
1975) .

Here, as the Exam ning Attorney accurately observes,
"the marks are pronounced the sane and | ook al nost the sane.”
Specifically, the dictionary definition nade of record by
applicant shows that the word "wham " which is defined by

Merriam Webster's Collegiate Dictionary (© 2001) as neaning "1

a solid blow 2 the loud sound of a hard inpact,” may be

pronounced as hwam , 'wam "™ with the latter obviously being

identical to applicant's "WAM" mark in sound. The slight
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differences in appearance between the marks at issue, consisting
solely "of an additional '"H in the registrant's mark and an
exclamation point (!) in the applicant's mark," are "hardly
significant," as the Exam ning Attorney contends. Furthernore,
while applicant's "WAM " mark may i ndeed have originated, as
applicant asserts, as the "coined word WAM fol | owed by an
exclamation point," we agree with the Exam ning Attorney that "it
is hardly a step for a consuner to think that WAM neans 'a solid
blow or "the sound of a hard inpact' just as WHAM does," given
the association of an exclamation point wwth the phonetically
equi valent and visually simlar term"WAM to formapplicant's
mar k. Custoners for applicant's goods could, therefore, readily
regard applicant's "WAM" mark as sinply a m sspelling of
registrant's "WHAM' mark, particularly when the marks are used in
connection with such closely related goods as, respectively, a
stain renover and a drain pipe cleaner. Overall, the marks at
i ssue are so substantially simlar in commercial inpression that
confusion as to the origin or affiliation of applicant's and
registrant's goods is likely to occur. See, e.d., In re Lanson
Ol Co., 6 USPQ2d 1041, 1042 (TTAB 1987) [mark "TRUCOOL" for
"synthetic coolant for use in the netal working industry for
machi ni ng operations” held so simlar to mark "TURCOOL" for
"cutting oil" that confusion is likely].

Nonet hel ess, as a final consideration, applicant
enphasizes in its reply brief that the Exam ning Attorney has
conceded in his brief that "it is true that the consuner uses

drain cleaners and stain renovers for different purpose[s] in the
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house."” Wile the Exam ning Attorney insists with respect to the
goods at issue that "it is also true that they are still both
househol d 'cl eaners,’ found in the sane aisle of the hardware [or
hone center] store, used in the sane areas of the consuner's hone
and stored next to one another in the consuner's storage closet,"
applicant contends that, even if such specifically different
products were to be sold in the sane retail outlets:

[I]t does not follow that the products are
related or that customers would think the
products conme fromthe sane source. In the
age of the superstore where one-stop shopping
is the norm a consuner could encounter nmany
products in the sane store. A large retai
store |li ke Hone Depot® carries numerous
products fromstep | adders to |ight bulbs,
and so on. It does not follow that two
different goods are related sinply because
they are sold in the sane large retail store.
If this were the case, any two different
products found in one large retail store
coul d be rel ated.

Even if Applicant's goods and

Regi strant's goods are sold in the same store

as the Exam ning Attorney contends, it is not

|l i kely that these goods woul d be stocked on

the sane shelf. It is nore |likely that

applicant's goods woul d be stocked with ot her

cl eani ng products and regi strant's goods

woul d be stocked with the plunbing supplies,

t hus, decreasing any likelihood that these

goods are rel ated.
To the extent, however, that the differences argued by applicant
may serve to raise doubt as to our conclusion that there exists a
viabl e rel ationship between applicant's stain renover and
registrant's drain pipe cleaner such that their contenporaneous
sale under the arbitrary and substantially simlar marks "WAM "
and "WHAM' woul d be likely to cause confusion, we resolve such

doubt, as we nust, in favor of the registrant. See, e.qg., Inre

10
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Hyper Shoppes (Ghio) Inc., 837 F.2d 840, 6 USPQ2d 1025, 1026
(Fed. Cir. 1988) and In re Pneunati ques, Caoutchouc Manufacture
et Pl astiques Kleber-Colunbes, 487 F.2d 918, 179 USPQ 729 ( CCPA
1973) .

We accordingly conclude that, whether they are ordinary
consuners or professional plunbers, custoners who are famliar or
acquainted with registrant's mark "WHAM' for a "drain pipe
cl eaner” would be likely to believe, upon encountering the
substantially simlar mark "WAM " used by applicant for a "stain
renmover for porcelain, fiberglass, tile, grout, nmetal surfaces,
synthetic surfaces, vinyl, wood, marble, linoleum plastic
surfaces, glass, painted surfaces, brick, stone and concrete,"
that such closely rel ated goods emanate from or are sponsored by
or associated with, the same source.

Deci sion: The refusal under Section 2(d) is affirmed.
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