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Qpi ni on by Seeherman, Adm nistrative Tradenmark Judge:

Naturally Scientific, Inc. has appealed fromthe final
refusal of the Trademark Exam ning Attorney to register FAT
SPONGE as a trademark for "nutritional supplenents and

! Registration has been

veterinary nutritional supplenents.”
refused pursuant to Section 2(d) of the Trademark Act, 15

U S.C 1052(d), on the ground that applicant's mark so

1 Application Serial No. 76233167, filed April 2, 2001, and
asserting first use in Decenber 2000 and first use in commerce in
February 2001.
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resenbles the mark Bl O SPONGE, previously registered for
"nutritional supplenents and veterinary nutritional
suppl enents, "2 that, as used on applicant's goods, it is
likely to cause confusion or m stake or to deceive.

Applicant and the Exam ning Attorney have fil ed appeal
briefs. Applicant did not request an oral hearing.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlnre E 1. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also, In re Mjestic
Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQ2d 1201
(Fed. Gir. 2003). In any likelihood of confusion analysis,
two key considerations are the simlarities between the
mar ks and the simlarities between the goods and/ or
services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also, In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQR@d 1531
(Fed. Cir. 1997).

The goods are, in part, identical, applicant's goods
being identified as a nutritional and dietary suppl enent
and the cited registration including nutritional

suppl enents. Because these goods are legally identical,

2 Regi strati on No. 2552340, issued March 26, 2002.
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they nust be deened to travel in the sanme channel s of
trade, and to be sold to the same cl asses of consuners,
whi ch woul d i nclude the general public.

When nmar ks woul d appear on virtually identical goods
or services, the degree of simlarity necessary to support
a conclusion of likely confusion declines. Century 21 Real
Estate Corp. v. Century Life of Anerica, 970 F.2d 874, 23
USPQ2d 1698, 1700 (Fed. Cir. 1992). In this case, although
there are obvious differences between the marks, notably
that each begins with different words--FAT and BI O+here
are obvious simlarities, too. Mst inportantly, each mark
contains the word SPONGE, which creates sone simlarities
i n appearance and pronunci ation. There are other
simlarities in appearance, since not only does each mark
i nclude the word SPONGE, but in each this word is preceded
by a three-letter term separated from sponge by either a
space or a hyphen, with the separation enphasi zing the
presence of the word SPONGE. This termal so has the sane
connotation in both marks, that of sonething that absorbs,
so that in the case of FAT SPONGE the nmark suggests a

product that absorbs fat.® The mark Bl O SPONGE does not

3 Applicant's literature confirnms this meaning. The listing for

"FAT SPONGE" descri bes Chitosan, one of the ingredients in the
product: "Chitosan is an all-natural, non-digestible fiber
derived fromthe exoskel etons of shellfish. This unique
substance attaches to fats and lips in the stomach before the
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have as clear a neaning, since "BIO' is defined as
"bi ol ogy, ...a conbining formmnmeaning organism..life...akin
to living...."* Used for nutritional supplenents, the mark
Bl O SPONGE can suggest a product that absorbs el enents that
are helpful to life, or keeps such elenents from being
elimnated. Although the ultimte purpose of the
absorption suggested by the marks nay be different, the
overall connotation deriving fromthe common use of the
word SPONGE is the sane.

It should al so be noted that SPONGE, although
suggestive, appears to be a strong mark for such goods.
The Exam ning Attorney conducted a search of the Ofice
records, and did not discover any "SPONGE" marks for
simlar or related goods in dass 5.° And applicant has
acknow edged that the word SPONGE has not been wi dely
adopted in the trade. Brief, p. 4. 1In fact, applicant has

not pointed to any evidence of third-party use which would

fats are digested. Then the Chitosan fibers, with the fats
attached, are naturally elimnated fromthe body."

* This definition was provided by applicant during the course of
prosecution, and is stated to be from The Random House Wbster's
Col | ege Dictionary.

> The third-party registrations which included the word SPONGE
were for air deodorizer, a bone and collagen hunan tissue for use
in the regeneration of bone, pads of absorbent material saturated
with antiseptic to be used to clean skin prior to injection, and
a sponge-brush inpregnated with a mcrobicidal cleaner.
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| ead us to conclude that the cited registration is entitled
to alimted scope of protection.

Applicant argues that the purchasers of nutritiona
suppl enents are reasonably inforned, and read the | abels of
the products. W do not suggest that such purchasers would
m sread FAT SPONGE for BI O SPONGE, or purchase the FAT
SPONGE nutritional supplenent when they neant to purchase
Bl O SPONGE nutritional supplenents. However, even a
careful purchaser who is famliar with Bl O SPONGE
nutritional supplenents mght well believe, upon
encountering the FAT SPONGE nutritional supplenent, that
the latter is a new product which emanates fromthe sane
source as the Bl O SPONGE products.

To the extent that we have any doubt about our
conclusion, we follow the well-established principle and
resol ve such doubt in favor of the registrant and prior
user of the mark. 1In re Pneunatiques, Caoutchouc
Manuf acture et Pl astiques Kl eber-Col onbes, 487 F.2d 918,
179 USPQ 729 (CCPA 1973).

Decision: The refusal of registration is affirned.



