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Qpi nion by Drost, Administrative Trademark Judge:

NTD Apparel, Inc. (applicant) has applied to register
the mark KOALA BLUE in typed formon the Principal Register
for goods identified as “w ne, chanpagne, prepared
al coholic cocktails, liqueurs, sherry, port w nes, prepared
Wi ne cocktails, wine coolers, and distilled spirits” in

| nternational dass 33.1

! Serial No. 76/261,476 filed on May 22, 2001. The application
is based on an allegation of a bona fide intention to use the
mark in commrerce
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The exanmining attorney? ultimately refused to register
the mark under Section 2(d) of the Trademark Act because of
two prior registrations owed by the sane party for the
mar k KOALA. 15 U. S.C. 8§ 1052(d). The first registration
is for the mark shown below for “iced tea and red tea” in
I nternational C ass 30 and for “non-carbonated fruit
dri nks, non-carbonated | enonade, sparkling spring water and

fruit juice” in International COass 32.°

The second registration is for the typed mark KOALA for
“sparkling fruit drinks” in International dass 32.°
After the Exam ning Attorney nmade the refusal final,

this appeal foll owed.

2 The current exam ning attorney was not the original exanining
attorney in this case.

® Registration No. 2,068,426 issued on June 10, 1997. O fice
records show that the original registrant subsequently assigned
the registration to Societe Des Produits Nestle S. A  Reel/Frane
No. 1464/ 0206.

4 Regi stration No. 2,360, 344 issued June 20, 2000. O fice
records show that the current owner of the registration is
Societe Des Produits Nestle S A
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The exam ning attorney’ s position is that the term
“Koala” is the dom nant el enment of both applicant’s and
registrant’s marks. |In response to applicant’s argunent
that KOALA is weak for beverages, the exam ning attorney
noted “there are presently only two (2) registrations for
the mark KOALA for beverages, and those two registrations
are the cited registrations herein.” Brief at 6 (enphasis
in original). The exam ning attorney also found that the
goods were related. The principal evidence for this
finding was the fact the thirteen registrations show t hat
the sanme entity has registered a conmon mark for juice and
al cohol i c beverages. Therefore, the exam ning attorney
refused to register the mark because of the |ikelihood of
conf usi on.

Applicant, on the other hand, argues that “[w]ith the
addition of the termBLUE, Applicant’s mark is readily
di stingui shable fromthe Cited Marks.” Brief at 5.
Applicant maintains that “there are a significant nunber of
mar ks that contain the term KOALA for use with beverages.”
Brief at 11. Finally, the applicant argues that the "“goods
travel in different channels of trade” and that
registrant’s goods will be marketed towards “athl etes,

children, and parents of children” while “Applicant’s
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al cohol i ¢ beverages, however, will be nmarketed toward
adults.” Brief at 14.

W affirm

Det erm ni ng whether there is a |ikelihood of confusion

requires application of the factors set out inlIn re

Mpj estic Distilling Co., 315 F.3d 1311, 65 USPQd 1201,

1203 (Fed. Cir. 2003). See also Inre E. I. du Pont de

Nenmours & Co., 476 F.2d 1357, 177 USPQ 563, 567 (CCPA

1973); and Recot, Inc. v. Becton, 214 F.3d 1322, 54 USPQd

1894, 1896 (Fed. Cir. 2000). 1In considering the evidence
of record on these factors, we nmust keep in mnd that

“[t] he fundanental inquiry mandated by 8 2(d) goes to the
cunul ative effect of differences in the essential
characteristics of the goods and differences in the marks.”

Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976).

W first ook at the marks, which in this case are
KOALA BLUE and KOALA and KOALA and design. (Qbviously, the
applicant’s mark and the mark in the ‘344 registration are
i dentical except that applicant adds the word “blue.” Wth
the 426 registration, there is the additional difference
of the design with the word “Koala.” Wile the addition of
anot her word may significantly change the neaning,

appear ance and sound of the mark, in this case, we find
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that the simlarities far outwei gh the difference between
the marks. First, there is no evidence in the record to
indicate that the term “koal a” has any descriptive
significance when applied to al coholic or non-al coholic
beverages.® Second, “koala” is the first word in
applicant’s mark and the only word in registrant’s marks
and it forns a conspicuous part of both marks. Al unm num

Air Seal Mg. Co. v. TrimSet Corp., 208 F.2d 374, 100 USPQ

52, 54 (CCPA 1953) (“Both petitioner’s mark and
respondent’s mark have ‘Trinmi as the first word which would
be spoken in calling for the goods and as the first part of
the mark “Trim obviously forns a conspi cuous part thereof
and whet her arbitrary, suggestive or descriptive cannot be
ignored”) (quoting Exam ner-in-Chief’s decision with

approval). See also Presto Products Inc. v. N ce-Pak

Products Inc., 9 USPQ2d 1895, 1897 (TTAB 1988) (“Although

there are differences in appearance between the narks,
there are also simlarities between themin that both start

with the term"KID'" (a matter of sone inportance since it

°> Wile applicant has argued that the term KOALA is weak for
beverages (Brief at 11), the exami ning attorney has pointed out
that the cited registrations are the only two registrations for
beverages. Brief at 6. The other registrations to which
applicant refers are cancelled and the applications either have
not registered or are abandoned. Examining Attorney’ s Brief at
6. Therefore, this evidence hardly denonstrates that the term
KQALA i s weak when applied to beverages.
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is often the first part of a mark which is nost likely to
be i npressed upon the m nd of a purchaser and renenbered)
and have the sanme nunber of letters and syllables”).
Three, while we do not ignore the word “blue” in
applicant’s mark, we find that the nore significant term

woul d be “koal a,” the nane of an Australian animal, rather
than the common col or “blue.” |Indeed, whatever ability the
word “blue” termmay have to distinguish the marks is
undercut by the sinple fact that registrant may use the
color blue as the color of the ink it uses to display its
mar k or the background of its |abels. Fourth, the nmarks
will still continue to nmean “koala,” and while the “blue”
is not disclained, applicant has not shown how the term
changes the overall commercial inpression of the nmark.
Applicant argues that it “could refer to a certain shade of
the color blue or a body of water in Australia. In any
event, it does not have the direct connotation with the
koala ‘bear.’” Brief at 6. We cannot agree. It is hard
to escape fromthe fact that the mark KOLAL BLUE woul d al so
call to mnd the koala animal. Wile the term“blue” may
be sonewhat indefinite as applicant suggests, its nost

| i kel y nmeani ng woul d be to suggest that the koala is

depicted with the whinsical color “blue.” Even if the

color blue is conpletely arbitrary, it is sinply not enough
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to di stinguish these marks when are dom nated by the
arbitrary term “koal a.”

Wil e every case nust be decided on its own uni que
facts, there is no rule that requires a holding of no
| i kel i hood of confusion when even an arbitrary termis

added to a common word. Coca-Cola Bottling Co. v. Joseph

E. Seagram & Sons, Inc., 526 F.2d 556, 188 USPQ 105106

(CCPA 1975) (“When one incorporates the entire arbitrary
regi stered mark of another into a conposite mark, inclusion
in the conposite mark of a significant nonsuggestive

el enent does not necessarily preclude the marks form bei ng
so simlar as to cause a |likelihood of confusion”). See

al so Squirtco v. Tony Corp., 697 F.2d 1038, 1041, 216 USPQ

937, 939 (Fed. CGir. 1983) (SQUI RT SQUAD for floating water
toys confusingly simlar to SQU RT for balloons); Wlla

Corp. v. California Concept Corp., 558 F.2d 1019, 194 USPQ

419, 422 (CCPA 1977) (CALIFORNI A CONCEPT and surfer design

likely to be confused with CONCEPT for hair care products).
Furthernore, the slight design in the *426

regi stration would not significantly reduce the |ikelihood

of confusion. The design is fairly sinple block letters

with the addition of one |ine above and one |ine bel ow the

word. The Federal Circuit held that the addition of the

words “The” and “Cafe” and a di anond-shaped design to
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registrant’s DELTA mark still resulted in a |ikelihood of

conf usi on. In re Dixie Restaurants, 105 F.3d 1405, 1406,

41 USPQ 1531, 1534 (Fed. Cir. 1997) (nore weight given to
common dom nant word DELTA). More inportantly, differences
in type styles between registrant’s mark and applicant’s
mark are not significant here because applicant’s mark is
in typed formand, thus, not |limted to any special form
Squirtco, 216 USPQ at 939 (“[T]he argunment concerning a
difference in type style is not viable where one party
asserts rights in no particular display. By presenting its
mark nmerely in a typed drawi ng, a difference cannot legally

be asserted by that party”). See also Cunni nghamv. Laser

Golf Corp., 222 F.3d 943, 55 USPQd 1842, 1847-48 (Fed.

Cir. 2000).

We conclude this section by finding that the marks are
simlar in sound, appearance, and neaning. Wile there are
sone di fferences, they would not result in a determ nation
of no likelihood of confusion unless the goods are not
related. To determ ne whether the goods are related, we
must look to the identification of goods in the application

and registration. Dixie Restaurants, 41 USPQ2d at 1534,

Canadi an | nperial Bank of Commerce v. Wlls Fargo Bank, 811

F.2d 1490, 1493, 1 USPQ2d 1813, 1815 (Fed. Cr. 1987).

Regardi ng the goods, it is clear that they are not
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identical. Applicant’s goods are various al coholic
beverages including wine, prepared al coholic cocktails,
| iqueurs, and distilled spirits while registrant’s goods
are fruit drinks, |enonade, sparkling spring water, fruit
juice, and iced tea.

It is not necessary that the respective goods be
i dentical or even conpetitive in order to support a finding
of |ikelihood of confusion. Rather, it is sufficient that
the goods are related in some nanner or that the
ci rcunst ances surroundi ng their marketing are such that
they would be likely to be encountered by the sanme persons
in situations that would give rise, because of the marks
used thereon, to a mstaken belief that they originate from
or are in sone way associated with the sane producer or
that there is an association or connection between the

producers of the respective goods. See Inre Mlville

Corp., 18 USPQ2d 1386, 1388 (TTAB 1991); In re

I nternational Tel ephone & Tel egraph Corp., 197 USPQ 910,

911 (TTAB 1978).

The exam ning attorney has subnmtted copies of 13
registrations alleging use in commerce to support the
argunent that juices and al coholic beverages are narketed
by the sane entity under a conmmon mark. Applicant has

attacked the rel evance of several of these registrations on
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various grounds and we agree that not all are relevant.
Several are for cooking wine, w ne nmaking kits, products
sold at wholesale or sinply registrations for a house nmark
for dozens of itens. W have not found that Registration
Nos. 980, 090; 1, 286, 155; 1, 958,566; 1,990, 705; 2,139, 342;
and 2,450,462 are hel pful. However, the remaining

regi strations do provide sone indication that the
applicant’s wi nes and al coholic beverages are related to
registrant’s juices and sparkling water. See, e.g.

Regi stration No. 2,165,915 (fruit juices, fruit juice

bl ends, wi nes, and liquor); No. 2,361,694 (m neral and
aerated waters, fruit juices, fruit drinks, wne, and
distilled spirits); No. 2,165,915 (bottled water, fruit
juice, fruit juice blends, wine, and liquor); No. 2,304,424
(fruit juice, mneral water, bottled water, wine, distilled
spirits, and wine cocktails); No. 2,326,965 (fruit juice,
tequila, prepared al coholic cocktails including tequila and
fruit juice); No. 1,861,111 (fruit juice and wi ne); and No.
2106, 248 (grape juice and kosher wine). Although third-
party registrations “are not evidence that the marks shown
therein are in use on a comrercial scale or that the public
is famliar wwth them [they] may have sone probative val ue
to the extent that they may serve to suggest that such

goods or services are the type which my emanate froma

10
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single source”). See In re Mucky Duck Miustard Co., 6

UsP2d 1467, 1470 n.6 (TTAB 1988). See also In re Al bert

Trostel & Sons Co., 29 USPQ2d 1783, 1786 (TTAB 1993).

W do find that these registrations have sone
probative value in showng that the goods are related. W
al so note that applicant has not rebutted this evidence.
Applicant’s main argunent is that al coholic beverages are
not marketed to children and that registrant’s goods are
mar keted to “athletes, children, and parents of children.”
Brief at 14. There is no evidence to suggest that fruit
drinks, fruit juice, sparkling water, and | enobnade are
mar keted to only athletes, children, and parents. Even if
this were true, we note that athletes and parents (to the
extent that they were over the |l egal drinking age) would
al so be potential purchasers of applicant’s al coholic
beverages. By applicant’s own adm ssion, there is a
substanti al overlap between the purchasers of applicant’s
and registrant’s goods. However, there is no evidence to
limt the purchasers of registrant’s goods in this manner.
There is no reason to find that adults in general would not
be potential purchasers of applicant’s and registrant’s
goods.

Applicant stresses the special legal |limtation placed

on sale and advertising of alcoholic beverages and the
fact that not all segnents of the population (e.g.,

11
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children) can consune them Nevertheless, it is fair
to say that adults who consune al coholic beverages can
and do consune soft drinks as well. There are no
limtations as to channels of trade in the
descriptions of goods before us and there can be
little question that al coholic beverages and soft
drinks, travelling in their respective channel s of
trade (and, quite likely, overlapping in many
respects) can and would conme to the attention of the
mllions of adults who drink the forner.

In re Rola Wei nbrennerei Und Li korfabri k GrbH & Co. ,

223 USPQ 57, 58 n.1 (TTAB 1984)

The fact that one party is using its mark on soft
drinks and the other is using a simlar mark on w ne or
| i quor has not prevented a |ikelihood of confusion. Pink

Lady Corp. v. LN Renault & Sons, Inc., 265 F.2d 951, 121

USPQ 465, 466 (CCPA 1959) (“It does not seem unreasonabl e
to assunme that citrus fruit juices and wines are likely to
be sold in the sane stores over the sane counters to the
sanme prospective custonmers”; PINK LADY and design held

confusingly simlar to PINK LADY); Coca Cola Bottling Co.,

188 USPQ at 106 (Confusion likely between BENGAL for gin
and BANGEL LANCER and design for club soda, quinine water

and ginger ale); Rola Winbrennerei, 223 USPQ at 58

(SUNAPPLE and design for apple-flavor alcoholic Iiqueur
confusingly simlar to SUNAPPLE and design for powdered

appl e flavored soft drink mx); In re Jakob Demmer, KG 219

USPQ 1199 (TTAB 1983) (GOLDEN HARVEST and design for w nes

12
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confusingly simlar to GOLDEN HARVEST for non-al coholic
appl e cider).

In this case, there is no reason to find that
applicant’s wine, wine cocktails, distilled spirits and
prepared al coholic cocktails and registrant’s bottled
waters, fruit juices and fruit drinks would not be
encountered by the sane purchasers in the sanme stores. The
evi dence and case | aw supports a concl usion that these
prospective purchasers would believe that there was sone
rel ati on between these products. Therefore, we concl ude
that the goods are related. W note that applicant argues
that its goods “are purchased with nore care than the goods
sold under the GCted Marks.” Brief at 14. However, even
if this were the case, this additional sophistication or
care would not elimnate the |ikelihood of confusion. Rola

Wi nbrennerei, 223 USPQ at 59 (“Wile buyers would no doubt

be able to distinguish between applicant's |iqueurs and
registrant's soft drink m xes, even know edgeabl e buyers
are not necessarily expert with respect to trademarks or

i mmune from confusion stemring fromconfrontation with
virtually identical designations). Here, the addition of
t he nebul ous word “blue” would not elimnate that

| i kel i hood of confusion because potential purchasers would

still likely believe that there was sone rel ationship

13
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bet ween the source of applicant’s and registrant’s goods

when the marks for these goods share the term “koala.”
Wien we consider the marks in their entireties, we

find that they would be dom nated by the arbitrary term

KOALA. W also find that the goods are rel ated and

t herefore, when we consider the other factors, we concl ude

that here is a |ikelihood of confusion in this case. To

t he extent we have doubts, we resolve them as we nust, in

favor of the prior registrant and agai nst the newconer.

In re Hyper Shoppes (Ghio) Inc., 837 F.2d 463, 6 USPQd

1025, 1026 (Fed. G r. 1988); Kenner Parker Toys v. Rose Art

I ndustries, 963 F.2d 350, 355, 22 USPQ2d 1453, 1458 (Fed.

Cr. 1992), cert. denied, 506 U S. 862 (1992).

Decision: The refusal to register is affirmed.
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