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Qpi nion by Walters, Adm nistrative Trademark Judge:
Nat i onal Weat her Networks, Inc. has filed an
application to regi ster the mark WEATHERVI SI ON on t he
Principal Register for “audio and video broadcasting of
custom zed, |ocalized weather forecasts,” in Internationa
Class 38, and “weat her forecasting, nanely, providing

custom zed audi o and video | ocal weather forecasting
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information via nulti-nmedia neans,” in International C ass
42,1

The Trademark Exam ning Attorney has issued a final
refusal to register under Section 2(d) of the Trademark Act,
15 U.S.C. 1052(d), on the ground that applicant’s mark so
resenbl es the mark WEATHERVI SI ON, previously registered for
“weat her consulting services, including consulting services
in the nature of expert testinony in the field of
met eor ol ogi cal conditions,”? that, if used on or in
connection with applicant’s services, it would be likely to
cause confusion or m stake or to deceive.

Appl i cant has appeal ed. Both applicant and the
Examining Attorney have filed briefs,® but an oral hearing
was not requested. W affirmthe refusal to register.

The Exam ning Attorney contends that the marks are

identical and the services are “highly related and commonly

! Serial No. 76273134, filed June 18, 2001, based on use in commerce,
alleging first use and use in comerce as of June 1, 2000.

2 Registration No. 1703882, issued July 28, 1992, in International d ass
42, which is owned by New World Comuni cati ons of Tanpa, Inc. The

regi stration has been renewed for a termof 10 years fromJuly 28, 2002
Sections 8 (6 year and 10 year) and 15 declarati ons accepted and

acknow edged, respectively.

3 Applicant filed an untinely reply brief. Applicant was directed by
the Board to explain why the brief was untinely; and, after receiving no
response, the Board, on Septenber 13, 2004, notified applicant that its
reply brief would not be considered. Applicant then submitted a copy of
aletter previously filed, with a certificate of mailing, explaining
that the reply brief was filed late due to a docketing error. W
accordingly set aside the Board' s order of Septenber 13, 2004, and

consi der applicant’s explanation for its late filing. Wthout condoni ng
docketing errors, we have exercised our discretion and we have

consi dered applicant’s reply brief.
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provided by a single entity and in the sanme channel s of
trade” (brief, unnunbered p. 4), and that weather
forecasting services are wwthin the | ogical zone of
expansion of registrant’s weather consulting services.

In support of his claimof a close relationship between
applicant’s and registrant’s services, the Exam ning
Attorney submtted copies of third-party registrations
listing identifications that include both consulting and

informati on services in diverse fields,?*

and excerpts of
articles retrieved fromthe LEXI S/ NEXI S dat abase contai ni ng
references to both weather consulting and forecasting

services offered by the same entity.> The Exami ning

“ Wth regard to the third-party registrations submtted by the

Exanmi ning Attorney, we note that although third-party registrations

whi ch cover a nunber of differing goods and/or services, and which are
based on use in comerce, are not evidence that the marks shown therein
are in use on a commercial scale or that the public is famliar with
them such registrations neverthel ess have sone probative value to the
extent that they may serve to suggest that such goods or services are of
a type which may emanate froma single source. See In re Albert Troste
& Sons Co., 29 USP@d 1783 (TTAB 1993); In re Mucky Duck Mustard Co.
Inc., 6 USPQ2d 1467 (TTAB 1988). Two of the third-party registrations

list identifications that include weather consulting, forecasting and

i nfornmati on services; and the renmining el even registrations pertain to
a wide variety of fields other than weather and list identifications
that include consulting, research and infornation services, which are of
limted probative val ue.

5 The following LEXIS/NEXI S excerpts are representative exanpl es:

Those storns sent a small front carrying lots of rain-cooled air
to the north, said Mke Smth, a nmeteorologist with Weat her Data
Inc., a weather forecasting and consulting firmbased in Wchita,
Kan. [Onmaha Worl d-Herald, June 24, 2000.]

The conpany [Strategi c Weat her Services] supplies weat her
forecasting and consulting prograns to nmany Fortune 1000

i ndustries such as PEP Boys and Charm ng Shoppes. [ Northeast
Pennsyl vani a Busi ness Journal, My 1998.]

Met eor ol ogi cal consulting services with the ability to conduct
past weat her investigations or weat her assessnments and which can
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Attorney argues that the classes of purchasers in
applicant’s and registrant’s identifications of services are
not limted; and he di sagrees with applicant’s contention
that the services identified in the cited registration are
limted to expert testinony services provided to the |egal
profession, noting that the identification is not so limted
by its | anguage, but, rather, includes all types of weather
consul ting services.

Appl i cant does not dispute that the marks are
identical, but contends that the respective services are
different, nanely, weather forecasting versus “expert
testi nony of neteorological conditions.” (Brief, p. 2.)
Applicant states further that registrant could have, but did
not, include weather forecasting services inits
registration; that the services are different fromone
anot her, as shown in the USPTO Acceptable Identification of
Goods and Servi ces Manual, because consulting is not
i ncl uded anong two other acceptably identified services,
weat her reporting and weather forecasting; that “the term
‘consulting inplies the providing of services as a result
of a one-on-one relationship as opposed to distribution to
the public at large [as with forecasting]” (brief, p. 3);

and that the services travel in different channels of trade

hel p devel op a defense against litigation are often affiliated

wi th neteorol ogical research institutes, universities, and

weat her-forecasting firnms. [Electrical Wrld, 1993, Vol. 207, No.
11; p. 41.]
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to different classes of purchasers. Applicant argues that
registrant’s identification of services is essentially
“consulting services in the nature of expert testinony” and
that, as such, the class of purchasers would be the | egal

pr of essi on, who woul d obtain such services after carefu
consi derati on.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the Iikelihood of
confusion issue. See Inre E. |. du Pont de Nenoburs & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). See also, Inre
Maj estic Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQRd
1201 (Fed. Cir. 2003). 1In considering the evidence of
record on these factors, we keep in mnd that “[t]he
fundanental i1inquiry nandated by Section 2(d) goes to the
cumul ative effect of differences in the essenti al
characteristics of the goods and differences in the nmarks.”
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24, 29 (CCPA 1976); In re Dixie Restaurants
Inc., 105 F.3d 1405, 41 UsP@d 1531 (Fed. Gr. 1997); and In
re Azteca Restaurant Enterprises, Inc., 50 USPQ2d 1209 (TTAB
1999) and the cases cited therein. The factors deened
pertinent in this proceeding are di scussed bel ow.

Considering, first, the marks, there is no question

that the marks are in all respects identical, and applicant
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does not contend otherwise. It is well established that
when the marks at issue are the sanme, the goods or services
in question do not have to be as close to find that
confusion is likely. As the Board stated in In re Concordia
I nternational Forwarding Corp., 222 USPQ 352, 356 (TTAB
1983), “...the greater the degree of simlarity in the marks,
the |l esser the degree of simlarity that is required of the
products or services on which they are being used in order
to support a holding of |ikelihood of confusion.”

Consi dering the services involved in this case, we note
that the question of |ikelihood of confusion nust be
determ ned based on an anal ysis of the goods or services
recited in applicant’s application vis-a-vis the goods or
services recited in the registration, rather than what the
evi dence shows the goods or services actually are. Canadi an
| rperial Bank v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQd
1813, 1815 (Fed. Cir. 1987). See al so, Cctocom Systens,

Inc. v. Houston Conputer Services, Inc., 918 F.2d 937, 16
UsP2d 1783 (Fed. Cir. 1992); and The Chicago Corp. v. North
Anerican Chicago Corp., 20 USPQ2d 1715 (TTAB 1991).

It is true that registrant's and applicant's services
are not the sane. However, the question is not whether
purchasers can differentiate the services thensel ves but
rat her whether purchasers are likely to confuse the source

of the services. See Helene Curtis Industries Inc. v. Suave
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Shoe Corp., 13 USPQ2d 1618 (TTAB 1989). Thus, it is not
necessary that the services of applicant and registrant be
simlar or even conpetitive to support a finding of

| i keli hood of confusion. It is sufficient if the respective
services are related in sonme manner and/or that the
conditions surrounding their marketing are such that they
woul d be encountered by the sane persons under circunstances
that coul d, because of the identity or simlarity of the

mar ks used thereon, give rise to the m staken belief that
they emanate fromor are associated with, the sanme source.
See In re Albert Trostel & Sons Co., supra note 4;; and In
re International Tel ephone and Tel egraph Corp., 197 USPQ 910
(TTAB 1978).

Appl i cant goes to great |lengths to convince us that the
registrant’s services are limted to consulting services in
the nature of expert testinony and thus, that there are
distinctly different trade channels for the respective
services. However, we find applicant’s reasoning flawed and
conclude that the use of the word “including” in the
identification of services, “weather consulting services,

i ncluding consulting services in the nature of expert
testinmony in the field of neteorol ogical conditions,” does
not limt the services, but rather serves to indicate that
the clause beginning with “including” is an exanple or a

clarification of the preceding clause, i.e., that the
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identified “weather consulting services” include the

speci fied expert testinony services.® Thus, registrant’s
services as identified enconpass all types of consulting
services pertaining to weather. Simlarly, applicant’s
servi ces enconpass custom zed weather forecasting that is
broadcast or dissem nated via all types of nedia. These
services are closely related, as exenplified by the excerpts
fromthe LEXIS/NEXI S dat abase. Further, there is no basis
in fact for limting registrant’s purchasers to the |egal
profession. It is reasonable to conclude that the channels
of trade and purchasers of these closely related services
are at | east overlapping, if not the sane.

Therefore, we conclude that in view of the identity in
the comrercial inpressions of applicant’s mark and
registrant’s mark, WEATHERVI SI ON, their contenporaneous use
on the closely related services involved in this case is
likely to cause confusion as to the source or sponsorship of
such servi ces.

Decision: The refusal under Section 2(d) of the Act is

af firned.

® The fact noted by applicant that the USPTO generally finds the use of
terns like “including” in an identification of goods or services to be
unaccept abl e does not change the plain | anguage neaning of the term or
of its neaning in the context of the recitation of services in the cited
regi stration.



