THIS DISPOSITION IS NOT
CITABLE AS PRECEDENT OF
THE TTAB

Mai | ed: Novenber 10, 2004

UNI TED STATES PATENT AND TRADEMARK OFFI CE
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H. G aham Beene of Burr & Forman LLP for GeoMet, Inc.
Mar |l ene Bel |, Trademark Exam ning Attorney, Law Ofice 105
(Thomas Howel |, Managi ng Attorney).

Bef ore Seeherman, Quinn and Bottorff, Admnistrative

Trademar k Judges.

Qpi ni on by Seeherman, Adm nistrative Tradenmark Judge:

GeoMet, Inc. has appealed fromthe final refusal of
the Trademark Exami ning Attorney to register GEQOVET, |NC
and design, as shown below, for the follow ng services:?

Public utility services in the nature

of natural gas and coal bed net hane gas
distribution (Cass 39);

! Application Serial No. 76286578, filed July 17, 2001, and
asserting first use as of July 5, 1985 and first use in conmmerce
as of Septenber 1, 1985.
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Ol and gas well treatnent; gas
production services, nanely, natural
gas and coal bed net hane gas production
services (C ass 40); and

Geophysi cal exploration for the oil and
gas industries; managenent and design
of oil and gas well drilling; oil and
gas wel |l prospecting, nanely, well

| oggi ng and testing; coal bed nethane
resource assessnent; devel opnent of

coal bed net hane resources (C ass 42).

Applicant has disclained rights to the exclusive use of the

term"INC "

GeuMet, Ine.

Regi stration has been refused pursuant to Section 2(d)
of the Trademark Act, 15 U.S.C. 81052(d), on the ground
that applicant's mark so resenbl es the marks GEOVET? and
GEOVET and design, ® as shown bel ow, previously registered by
t he sane conpany for "environnental research services;

nanely, energy conservation and nonitoring indoor air

2 Registration No. 1767756, issued April 27, 1993; Section 8

af fidavit accepted; Section 15 affidavit received; renewed. In
the identification of this registration, the term"randon"
appears instead of "radon." This is an obvious typographical

error, and we have treated the services as "radon nitigation and
life cycle assessnent,"” the way they are identified in

Regi stration No. 1772035.

3 Regi stration No. 1772035, issued May 18, 1993; Section 8
affidavit accepted; Section 15 affidavit received; renewed.
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quality, anbient em ssion control, and technol ogi cal
research with respect to geographic information systens,

el ectromagnetic fields, weather characterization and

net erol ogi cal [sic] systens for utilities, radon mtigation
and life cycle assessnent” that, as used in connection with
applicant's services, it is likely to cause confusion or

m st ake or to deceive.?

Thus, the Exam ning Attorney has refused registration
with respect to all three of the classes identified in
applicant's application.

The appeal has been fully briefed, but applicant did
not request an oral hearing.®

W reverse the refusal of registration.

* The identification in Registration No. 1772035 uses the

| anguage "environnmental research services including energy
conservation" rather than "environnmental research services nanely
energy conservation." The nminor difference in |anguage has no
effect on our analysis of the issue of likelihood of confusion,
and we therefore have treated the identifications in both of the
cited registrations as being the sane.

° During the course of prosecution and in its briefs applicant
has cited certain Board cases which have been marked "Not citable
as precedent." No consideration has been given to these cases.
See TBWMP 81203.02(f), (2d ed. rev. 2004), and cases cited

t her ei n.
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As often stated, our determ nation of the issue of
| i kel i hood of confusion is based on an analysis of all of
the probative facts in evidence that are relevant to the
factors set forthinlInre E. |. du Pont de Nenoburs & Co.
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). See also, Inre
Maj estic Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQRd
1201 (Fed. Cir. 2003). 1In any |ikelihood of confusion
anal ysis, two key considerations are the simlarities
between the marks and the simlarities between the goods
and/ or services. See Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See
also, Inre D xie Restaurants Inc., 105 F.3d 1405, 41
usP@d 1531 (Fed. Gir. 1997).

W have no doubt that applicant's mark is simlar to
the marks in the cited registrations. However, because of
the differences in the services, the custoners for those
services, and the sophistication of those custoners, we
find that, despite the simlarity of the marks, confusion
is not likely to occur.

It is the Exam ning Attorney's position that the
services are rel ated because "the services of both parties
relate to energy." Brief, p. 4.

The Board and our primary review ng Court have said on

nuner ous occasions that sinply because a term nay be found
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that nmay generically describe both parties' goods or
services is not a sufficient basis for finding goods or
services to be related. See General Electric Conpany v.

G aham Magneti cs | ncorporated, 197 USPQ 690 (TTAB 1977); In
re Cotter and Conpany, 179 USPQ 828 (TTAB 1973); Spe- De-Way
Products Co., Inc. v. The Stanley Wrks, 159 USPQ 677 (TTAB
1968). Here, the Exam ning Attorney has not even shown
that there is such a general word for both applicant's and
registrant's services, only that there are environnent al
considerations that may apply to applicant's services.

However, the Exam ning Attorney does not rely solely
on this general termnology. |In order to denonstrate that
the services are rel ated, the Exam ning Attorney has nade
of record evidence taken fromthe LEXI S/ NEXI S data base,

I nternet evidence, and evidence of third-party
registrations. She also points to a statenent made in
applicant's specinmens. W shall exam ne these categories
of evidence in turn.

Wth respect to the excerpted articles, the Exam ning
Attorney asserts that they "indicate that oil, gas and coal
producers nmust conply with established environnent al
st andards and requirenents during each phase of its
operation that include exploration, production,

distribution and cleanup.” Brief, p. 4. The Exam ning
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Attorney also states that the articles show that "oil, gas
and coal producers actually conduct environnental research
services." Id.

The articles which were submtted in their entireties
by the Exam ning Attorney, are several pages |long, and the
Exam ning Attorney did not indicate the specific portions
of the articles that allegedly support her position. The
articles do, however, have certain phrases highlighted, and
we have given these sections extra scrutiny. After
carefully reviewing the articles, we find that they do not
denonstrate that oil and coal producers conduct
environnmental research services. Rather, the article
consisting of the May 2, 1996 testinony of Patricia Fry
Godl ey, an Assistant Secretary at the U S. Departnent of
Energy before a Senate Commttee (26 pages), printed in the
"Federal Docunent C earing House Congressional Testinony,"

refers to that government department's "oil and gas
envi ronnental research program"™ and her April 27, 1995
testinmony (25 pages) fromthe sane publication nmentions an

Envi ronnent al Research/ Regul atory | npact Anal ysis al so done

by the governnent.?®

® Needl ess to say, the subm ssion of such |ong reports without

any di scussion by the Exami ning Attorney of the rel evant portions
(and perhaps w thout a careful reading, since the words in bol d-
type are sinply the words which were the subject of the search
query, and do not stand for the proposition that she asserts), is
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Anot her article deals with an agency called the
M neral s Managenent Service, and a report it unveiled at a
conference in Scotland about its offshore oil and gas
program The article included the statenent that "MVS and
the oil and gas industry have turned their attention to
protecting the environnent,” and that "The organi zations
[unspecified] nonitor the effects of offshore operations,
i ncluding a grow ng enphasis on cutting em ssions that
m ght contribute to climte change and pronoting
environmental research.”™ W cannot viewthis article as
ei ther denonstrating that conpanies that offer services
such as those identified in applicant's application even
pronote, nuch | ess conduct, environmental research. Nor
can we assune that the relevant public will be aware of
such activities because of this article, which was
published in the Septenber 13, 1999 issue of "Inside
Energy/wi th Federal Lands."™ The fourth, and final, article
submtted by the Exam ning Attorney is from "Business
Wre," (Cctober 6, 1998), so there is no indication as to
whether this article was ever viewed by the consum ng
public. 1In any event, it discusses a tree-planting

initiative between Exxon Corp. and Anerican Forests in

not hel pful to the Board and is a waste of judicial tinme and
resour ces.
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support of the d obal ReLeaf 2000 canpai gn, and nentions
that in 1997 Exxon Corp. provided about $1.8 million to
support environnmental research and conservati on prograns.
Again, this article does not show that oil and gas
producers conduct environnental research

The Internet evidence consists of excerpts from
websites of conpanies in the oil and gas industries. The
excerpts essentially state that the conpani es have a policy
of not harm ng the environnment. For exanple, the BP
website states that "BP has a sinply stated goal--to do no

damage to the environnent,"” and that this "chall enge
stinulates us to find innovative ways to nanage our
envi ronnment al inpact at |ocal, regional and gl obal |evels."
According to the excerpt from Chevron's website, its
Pascagoul a refinery has waste mnimzation initiatives to
reduce air and water em ssions and sold waste. And Exxon
Mobi | has an environnent policy "to conduct our business in
a manner that is conpatible with the bal anced envi ronnent al
and econom ¢ needs of the communities in which we operate.”
This includes conmplying with "with all applicable
environnmental |aws and regul ations.”

The nmere fact that oil and gas conpanies' activities

may have an inpact on the environnent, and potentially an

adverse inpact, and the conpanies therefore attenpt to
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conply with applicable | aws and/or attenpt not to have an
adverse effect, does not denonstrate that oil and gas
conpani es offer environnental research services, nanely
energy conservation, nor does it show that consuners woul d
expect such services to be rendered by such conpani es.

This brings us to the third-party registrations.
Third-party registrations which individually cover a nunber
of different itens and which are based on use in commerce
serve to suggest that the listed goods and/or services are
of a type which nmay enmanate froma single source. See In
re Albert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993).
The Exam ning Attorney has not identified which of the
regi strations include services which are the sane as those
listed in applicant's application and the cited
regi strations, despite the fact that applicant, inits
request for reconsideration, stated that "none reflect the
same busi ness providing both Applicant's services and
Regi strant's services." W have been unable to identify
any third-party registrations which include applicant's
Class 40 and 42 services and the services listed in the
cited registrations, and therefore do not find them
probative evidence that the services are rel ated.

Mor eover, the services identified in Casses 40 and 42

of applicant's application would clearly be directed to
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people in the oil and gas industries who would be highly
sophi sticated and careful purchasers. Applicant has

furni shed the declaration of J. Neil Walden, Jr., its vice
presi dent, who has stated that businesses that engage in
the services identified in applicant's application do not
provi de the services identified in the cited registrations.
Thus, the purchasers of applicant's services are unlikely
to assunme a connection in source between applicant's
services and those of the registrant, even though they are
of fered under very simlar marks.

The Exam ning Attorney has also relied on applicant's
speci nens, and specifically the statenent that "five
critical requirenents that GeoMet investigates before
acquisitions are: Gas Content & Perneability vs. Depth...

Envi ronnmental Issues...." as evidence that "researching and

eval uati ng geol ogi cal and environnmental issues are an

i nherent part of oil, gas and coal exploration, production
and distribution.” Brief, p. 5. Fromthis, the Exam ning
Attorney concludes that "Applicant's oil, gas and coal

expl oration, production and distribution services are
closely related to the Registrant's environnental energy
research services." 1d.

Appl icant's speci nen does di scuss how appli cant

eval uates potential projects, and |ists "Environnmental
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| ssues” as one of the requirenents. The text goes on to
expl ain: "m ni mum envi ronnental consequences related to
well drilling, installation of production facilities and
di sposal of produced waters." Again, the fact that
applicant's services can have an environnental inpact is
not the same as show ng that applicant perforns
envi ronnmental research services, nanely, energy
conservation, or that environnmental research services in
the nature of energy conservation is related to applicant's
identified services, any nore than the fact that eating
hi gh-fat foods may have a del eterious effect on one's
heal th woul d denonstrate that ice creamand health club
services or that butter and medical services are rel ated.
This brings us to a consideration of applicant's C ass
39 services. The Exam ning Attorney has submtted several
third-party registrations, which appear to be owned by
utility conpanies, and which include utility services,
nanely, the transm ssion and distribution of electricity
and natural gas. Applicant's Cass 39 services include
"Public utility services in the nature of natural gas
distribution.” The third-party registrations which |ist
utility services including the distribution of natural gas
al so nake reference to energy conservati on. However, none

of the third-party registrations refers to environnental
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research services with respect to energy conservation (as
not ed above, the cited registrations list, in their
identifications of services, "environnental research
services; nanely, energy conservation.") Instead, they

| ist "assistance and counseling services for custoners with
regard to energy usage, energy safety and energy
conservation” (Reg. No. 2748304); "consultation services in
the field of energy use, distribution, conservation and
managenent” (Reg. No. 2779749); "consultation in the field
of energy and energy conservation and nonitoring of
property security systens"” (Reg. No. 2373991);
"consultation in the field of energy, energy conservation,
and environnmental issues related to energy use" (Reg. No.
2513132); and "consulting services in the field of energy
use, energy nmanagenent, energy conservation and

t el ecommuni cations for residential, whol esale, industrial
and comrercial customers” (Reg. No.2280389). bviously,
there is a difference between research services regarding
energy conservation and consultation services, a difference
underscored by the fact that none of the third-party
registrations use the term"research” in describing their
energy conservation services. Accordingly, we find that
the Exam ning Attorney has failed to establish that public

utility services in the nature of natural gas distribution
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and environnental research services, nanely, energy
conservation are sufficiently related that consuners wl |
assune that both services emanate fromthe sanme source if
of fered under confusingly sinilar marks.’

W al so note that, on this record, we cannot say that
applicant's Class 39 services and the registrant's
envi ronnmental research services are the types of services
that are likely to be offered to the sane cl asses of
custoners. Applicant's public utility services in the
nature of natural gas distribution can, as identified, be
deened to be services that are offered to the genera
public. As a result, applicant's argunments with respect to
t he sophistication of purchasers would not apply to these
services. However, it does not appear that the general
public would obtain the environnental research services
that are identified in the cited registrations. Certainly
t he Exam ning Attorney has not submtted any evidence to
this effect, while applicant has submtted evidence from
the registrant's website that indicates its clients are
utilities, governnent agencies and energy industry clients.

For exanple, the website states that registrant "has been a

" W have limted our discussion to the environnental research

services identified in the cited registrations. It is obvious
that the other listed services are even less related to
applicant's services, and the Exam ning Attorney has not even
di scussed themin ternms of arguing |ikelihood of confusion.
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Comrerci al /I ndustrial Performance Program (Cl PP) Contractor
for NYSERDA (New York State Energy Research and Devel opnent
Aut hority) since 1999"; that it "can be of service to
energy Conservation projects in facilities and to Energy
performance contractors”; that it "is a qualified
Performance Contractor for DoD/ Federal governnent Energy
Savi ngs Performance Contract (ESPC) projects”; and that "we
have perforned research work for both the U S. Arny
Construction Engi neering Research Laboratory (USACERL) and
for Virginia Departnent of Mnes, Mnerals, and Energy
(VDMVE) under the sponsorship of the Federal Energy
Managenment Program (FEMP)."

Accordingly, we find that, on this record, to the
extent there would be any overlap in the classes of
custoners for applicant's and the registrant's services,
the comon custoners woul d be highly sophisticated and
woul d not assune that such services would emanate froma
si ngl e source.

In view of the differences in the services, and the
hi ghly sophisticated custoners for the services, we find
that confusion is not likely despite the simlarity of the
mar ks i nvolved. W also point out that we have consi dered
applicant's argunent that it and the registrant have been

using their respective marks since 1985 w t hout any
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evi dence of actual confusion. W have given this duPont
factor little weight because we have no infornation as to
the registrant's experience, or any information about the
extent (including geographic areas) of applicant's and the
registrant's activities.

Decision: The refusal of registration is reversed

with respect to all three classes in the application.



