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Qpi ni on by Bucher, Adm nistrative Trademark Judge:

Creative Cookie, ETC, LLC seeks registration on the

Principal Register for the mark shown bel ow
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for “fortune cookies” in International Cass 30.°

This case is now before the Board on appeal fromthe
final refusal to register based upon Section 2(d) of the
Trademark Act, 15 U. S.C. 81052(d). The Trademark Exam ning
Attorney has held that applicant’s mark, when used in
connection with the identified goods, so resenbles the mark
CREATI VE CRO SSANTS, which is registered for “baked goods,
nanely croissants, rolls, breads, muffins, buns, cookies
and pastries sold for consunption on or off the prem ses,”
also in International Class 30,2 as to be likely to cause
confusion, to cause m stake or to deceive.

Applicant and the Tradenmark Exam ning Attorney have
fully briefed this appeal but applicant did not request an
oral hearing.

W affirmthe refusal to register.

Applicant contends that the United States Patent and
Trademark O fice has registered nunmerous marks in
International C ass 30 having the word “Creative” in the
mar ks; that applicant sells pre-packaged fortune cookies

through card and gift shops, so that the goods and channel s

! Application Serial No. 76301290 was filed on August 20,
2001 based upon applicant’s claimof use in conmerce since at

| east as early as Decenber 1, 1979. Applicant has voluntarily
di scl ai ned the word “Cooki e” apart fromthe mark as shown.

2 Regi strati on No. 1562410, issued on Cctober 24, 1989;
Section 8 affidavit accepted. The word “Croissants” is

di scl ai nred apart fromthe mark as shown.
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of trade are easily distinguishable; that registrant’s and
applicant’s respective goods have coexisted for al nost
twenty years wi thout any confusion; and finally, that the
Trademar k Exam ni ng Attorney has not proven that the
registered mark i s fanous.

In turn, the Trademark Exam ning Attorney argues that
the marks are confusingly sim|lar because the words
“cooki e” and “croi ssants” are generic, applicant’s design
feature is not especially distinctive as applied to these
goods, and the one literal elenent used to call for both of
these goods is identical; that registrant’s goods incl ude
“cooki es,” which nust be read to include “fortune cookies”;
and that applicant has failed to denonstrate that the word
“Creative” is weak as applied to these goods.

Qur determ nation under Section 2(d) is based upon an
analysis of all of the facts in evidence that are rel evant
to the factors bearing on the issue of |ikelihood of

confusion. Inre E. |I. du Pont de Nenmours & Co., 476 F.2d

1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the rel ationship of the

goods. Federated Foods, Inc. v. Fort Howard Paper Co., 544

F.2d 1098, 192 USPQ 24 (CCPA 1976).
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When considering the rel atedness of the respective
goods, we look first to registrant’s goods as listed in the
identification of goods in the cited registration. That
listing of “baked goods” includes “cookies.” Contrary to

applicant’s argunents, when analyzing this prong of the

Feder at ed Foods pair of interrelated factors, the explicit

listing of “cookies” anpbng the goods on which the mark is
used is in no way dimnished by the fact that registrant’s
mark includes the word “Croi ssants.” Furthernore, even if
“fortune cookies” may not be the first inmage conjured up
for many consuners upon hearing the word “cookies,” we
agree with the position of the Trademark Exam ning Attorney
that registrant’s “cookies” nust be read to include
“fortune cookies.” Accordingly, for purposes of our
| i kel i hood of confusion analysis, the goods herein nust be
deenmed to be identi cal

Applicant argues that it actually sells its pre-
packaged fortune cookies in card and gift shops. Hence,
appl i cant contends, consuners can easily distinguish its
goods froma variety of freshly-baked goods, and that
applicant is noving its goods through distinctly different
channel s of trade than those used by registrant. However,
as noted by the Trademark Exam ning Attorney, neither

regi strant nor applicant has placed any restrictions on how
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t he goods are packaged or into which channels of trade the
goods are placed. As a result, in the absence of any
specific limtations, we nust presune that both applicant’s
cookies and registrant’s cookies wll be noving in all of
the usual channels of trade for such goods. In re El baum
211 USPQ 639 (TTAB 1981).

W turn next to the du Pont factor focusing on the
simlarity or dissimlarity of the marks in their
entireties as to appearance, sound and connotation. As our
princi pal review ng court, the Court of Appeals for the
Federal Circuit, has pointed out, “[w hen marks woul d
appear on virtually identical goods or services, the degree

of simlarity necessary to support a conclusion of likely

confusion declines.” Century 21 Real Estate Corp. v.

Century Life of Anerica, 970 F.2d 874, 23 USPQ2d 1698, 1700

(Fed. Gr. 1992). In sumarizing her conparison of the
i nvol ved nmarks, the Trademark Exam ning Attorney argues
that these two marks are “substantially simlar” as to
overall commercial inpression

VWhile we conpare the marks in their entireties, the
Court of Appeals for the Federal Circuit has also held that
in articulating reasons for reaching a conclusion on the
guestion of |ikelihood of confusion, there is nothing

i nproper in stating that, for rational reasons, nore or
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| ess wei ght has been given to a particular feature or
portion of a mark. That is, one feature of a mark nmay have

nore significance than another. See Sweats Fashi ons Inc.

v. Pannill Knitting Co., 833 F.2d 1560, 4 USPQ2d 1793, 1798

(Fed. Cir. 1987), and In re National Data Corporation, 753

F.2d 1056, 224 USPQ 749, 752 (Fed. Cir. 1985). In this
vein, the Trademark Exam ning Attorney argues that inasmuch
as the words “Cookie” and “Croi ssants” are generic and
hence di scl ai ned, one should accord little weight to these
ternms as distinguishing elenments of the two marks. That
| eaves the identical word “Creative” as the only remaining
literal element that would be used to call for both of
t hese goods. Moreover, the background i mage of a fortune
cookie in the mark herein, as applied to fortune cookies,
is to be accorded |imted weight as a distinguishing
el ement of the conposite mark.

Actual |y, applicant does not spend nuch tinme arguing
that these marks are not simlar in overall commerci al
i npression. Rather, applicant argues that “the PTO [ United
States Patent and Trademark O fice] has regi stered nunerous
mar ks contai ning the word ‘ CREATI VE' for goods in
International Class 30.” In support of its position that
there are “nunmerous marks” on the federal trademark

regi ster, applicant has set forth in its brief a listing of

-6 -



Serial No. 76301290

five (5) third-party registrations containing the word
“CREATI VE within conposite marks where the mark is applied
to goods classified in International Cass 30.

However, the Tradenmark Exam ning Attorney has
correctly objected to this proffer of evidence inasnuch as
appl i cant has not properly nade copi es of these
regi strations part of the record and we have not consi dered
them as evidence in reaching our decision herein. The
Board does not take judicial notice of third-party
registrations and so the nere citation to such purported
registrations “is insufficient to nake them of record.”

See Inre Hub Distributing, Inc., 218 USPQ 285 (TTAB 1983)

and In re Duofold, Inc. 184 USPQ 638, 640 (TTAB 1974). The

proper procedure, instead, for naking information
concerning third-party registrations of record is to submt
ei ther copies of the actual registrations or the electronic
equi val ents thereof, i.e., printouts of the registrations
whi ch have been taken fromthe USPTO s own conputerized

dat abase. See In re Consolidated Cigar Corp., 35 USPQd

1290, 1292 n. 3 (TTAB 1995); In re Smth & Mehaffey, 31

UsP@d 1531, 1532 n. 3 (TTAB 1994); and In re Melville
Corp., 18 USP@@d 1386, 1388 n. 2 (TTAB 1991).
Nonet hel ess, even if we were to consider these third-

party registrations, it would clearly not change our
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decision. As noted by the Trademark Exam ning Attorney,
when carefully making her argunents in the alternative,
only three of the five registrations listed by applicant
are still live registrations. O these three [CREATIVE
CREPES for “crepes,” CREATIVE CAKERY for “custom cakes,”
and THE CREATI VE | NGREDI ENT for “special food ingredients
for the ice cream bakery, confectionary and snack food
industries”], the listed goods are all distinctly different
fromcookies. Mreover, in the latter two registrations,
the nature of the vendor’s interaction with the consumer is
different and/or the channels of trade are quite different
fromthose of registrant. Finally, as was correctly noted
by the Trademark Exami ning Attorney, these registrations do
not indicate actual use of the marks in the nmarketpl ace by
the respective registrants, and this Trademark Exam ni ng
Attorney cannot be held responsible for any actions taken
by ot her Trademark Exami ning Attorneys in earlier cases,
whose earlier judgnents we cannot assess inasnuch as these
records are not before us herein.

W turn next to the length of tine during and
condi tions under which there has been contenporaneous use
w t hout evidence of actual confusion. Applicant argues
that in considering the du Pont factors in this case, we

shoul d consider that registrant’s and applicant’s
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respecti ve goods have coexisted for al nost twenty years

wi t hout any confusion. However, the absence of any

i nstances of actual confusion is a nmeaningful factor only
where the record indicates that, for a significant period
of time, an applicant’s sales and advertising activities
have been so appreci able and continuous that, if confusion
were likely to happen, any actual incidents thereof would
be expected to have occurred and woul d have cone to the
attention of one or both of these trademark owners. See

Gllette Canada Inc. v. Ranir Corp., 23 USPQ2d 1768, 1774

(TTAB 1992). Such evidence is not a part of this record.
Mor eover, we have not had opportunity to hear fromthe
registrant on this point. Therefore, applicant’s claim
that no instances of actual confusion have been brought to
its attention is not indicative of an absence of a

| i kel i hood of confusion, and we find that this factor
favors neither the position taken by applicant nor that of
t he Trademark Exam ni ng Attorney.

Finally, we note applicant’s argunent that the
Trademar k Exam ni ng Attorney has not shown that the cited
marks is fanobus. It is true that given the nature of this
ex parte proceeding, we have no information about the fane
of registrant’s mark. O course, neither is it incunbent

upon the Trademark Exami ning Attorney to nmake such a
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showing in this context. Because there is sinply no

evi dence either way as to this particular du Pont factor,
this factor favors neither the position taken by applicant
nor that of the Trademark Exam ning Attorney.

In conclusion, we find a |ikelihood of confusion
herei n i nasmuch as these two marks have the sane overal
comercial inpressions as applied to identical and
ot herwi se cl osel y-rel ated goods. W have no reason to
believe the cited mark is weak and hence shoul d be accorded
a narrow scope of protection, nor, on the other hand, do we
have evidence that it is a famous mark. W also do not
find it determnative that applicant alleges al nbst two
decades of contenporaneous use w thout reports of actual

conf usi on.

Deci sion: The refusal to register under Section 2(d)

of the Trademark Act is hereby affirned.



