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Bef or e Seeherman, Hanak and Rogers,

Adm ni strative Trademark Judges.

Qpi ni on by Rogers, Adm nistrative Trademark Judge:

G Net Media, LLC has applied to register the mark G

NET and the stylized mark g for services

ultimately identified as "cable and satellite television
programm ng services in the field of TV video ganmes and
interactive television; and providing online video ganes
and information related to video ganes via a website on a

gl obal computer network,” in Class 41. The applications
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are based on applicant's stated bona fide intention to use
the marks in commerce for the identified services.

The exam ning attorney has refused registration under
Section 2(d) of the Lanham Act, 15 U.S.C. § 1052(d). The
exam ning attorney concl uded that when applicant's marks
are used for the identified services, there will be a
| i kel i hood of confusion anong consuners, or that consumners
w Il be m staken or deceived as to the source of the
services, in view of the prior registration of GNET
GW NNETT NEWS & ENTERTAI NVENT TELEVI SION for "cabl e
tel evi si on broadcasting services" in Cass 38. The
regi stration includes a disclainer of all terns except
GNET.

When the exam ning attorney nade the refusal of
registration final in each case, applicant appeal ed.?
Applicant and the exam ning attorney filed briefs, but
applicant did not request an oral hearing. W affirmthe
refusal of registration in each case.

Qur determ nation under Section 2(d) is based on an

anal ysis of all of the probative facts in evidence that are

! The examining attorney al so made final a requirenent that
applicant amend its recitation of services. |In each brief, the
appl i cant essentially adopted the exam ning attorney's suggestion
and the exam ning attorney has not argued in his brief that this
recitation is unacceptable. Accordingly, we consider the

exam ning attorney to have accepted the anendnent and we have
changed O fice records to reflect the anended recitations.
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relevant to the factors bearing on the Iikelihood of
confusion issue. See In re Majestic Distilling Co., 315
F.3d 1311, 65 UsSPQ@d 1201 (Fed. G r. 2003), and In re E. I
du Pont de Nenours and Co., 476 F.2d 1357, 177 USPQ 563
(CCPA 1973). In the analysis of likelihood of confusion
presented by this case, key considerations are the
simlarities of the marks and the related nature of the
services. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976) (“The
fundamental inquiry mandated by Section 2(d) goes to the
cunul ative effect of differences in the essential
characteristics of the goods [or services] and differences
in the marks”).

Turning first to the marks, the exam ning attorney
contends, in regard to the cited registration, that the
di sclaimed matter GAN NNETT NEWS & ENTERTAI NVENT TELEVI SI ON
consists of a geographically descriptive designation
(GWNNETT)? and a generic designation for registrant's

services (NEWS & ENTERTAI NVMENT TELEVI SION); that these

2 W take judicial notice of the following: "GANNNETT COUNTY 435
sq m /1127 sq km pop. 352,910, in N Georgia. Lawenceville is
its seat. ..At the NE edge of the Atlanta netropolitan area, the
county contains suburbs and exurbs, nostly in its SW and poultry
and dairy farms in the E and N" The Canbri dge Gazetteer of the
United States and Canada 264 (1995). W also note that the cited
registration issued to Rockdale Citizen Publishing Conpany of
Lawrencevil l e, Georgi a.
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el ements have little, if any, source designation capacity,;
and that they nust, therefore, be considered subordinate to
GNET, which is arbitrary and occupies the domnant, initial
| ocation in registrant's overall nmark. Under rel evant
precedent, the exam ning attorney argues, it is appropriate
to accord | ess significance to the disclainmed mtter and
give greater weight to the nmark's dom nant feature, when
determ ning |ikelihood of confusion. The argunent is a
sound exposition of the law. In re National Data Corp.,
732 F.2d 1056, 224 USPQ 749, 751 (Fed. Gr. 1985). See

al so, Cunni nghamv. Laser Golf Corp., 222 F.3d 943, 55
USPQ2d 1842, 1845 (Fed. Cir. 2000), and G ant Food, Inc. v.
Nation's Foodservice, Inc., 710 F.2d 1565, 218 USPQ 390,
395 (Fed. Cir. 1983).

Applicant, in essence, argues that the disclained
phrase remains a significant elenent of the mark in the
cited registration; that GNET nerely "represents the first
|l etter in each of the [disclainmed] terns,” and that the
average person would nore readily renenber the phrase and
consider GNET only as the enbodi nent of that phrase.
Applicant's briefs, p. 2. In addition, applicant argues
"that GNET is not a highly distinctive mark but is in use
now and has been in use in the past for at |east ten

different product lines and services." 1d. As support for
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this statenent, applicant cites to a list of federal and
state registrations and applications, for marks listed in a
TRADEMARKSCAN dat abase search report as GNET, G NET or

G NET, for various goods or services. Applicant therefore
concl udes that each GNET, G NET or G NET mark "can only be
deened to provide identity for a very specific |ine of
services." Applicant's briefs, p. 4.

In his brief, the exam ning attorney argues that the
third party registrations were not properly made of record
and are not, therefore, entitled to consideration (and, he
notes, were not considered). W agree that the authorities
on which the examning attorney relies hold that third
party registrati ons cannot be made of record by
i ntroduction of a search report froma private database and
that registrations, contrary to applicant's argunent, are
not evi dence of use of the marks in the marketplace or that
the public is famliar with them and therefore able to
di stingui sh anong otherwi se simlar marks. Accordingly,
applicant's TRADEMARKSCAN search report has not been

consi dered. 3

2 W note, too, that applicant's search report lists only eight
federal filings anong the 10 results obtained by its search, and
that four of those eight are |listed as "abandoned," "cancelled,"
or only "pending." Moreover, we note that none of the four live
federal registrations deals with tel evision programm ng services
of any kind, nor do the dead registrations or pending
appl i cati ons.
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We agree with the exam ning attorney that GNET woul d
be perceived as the dom nant and source indicating portion
of the registered mark. W disagree with applicant's
conclusion that consuners of registrant's services would be
nore likely to use a | ong, descriptive phrase to call for
or refer to registrant's services, when GNET woul d be the
nore distinctive and convenient to use term \Wile we do
not discount the disclained matter, we think it entirely
appropriate to give nore weight to the GNET portion of the
mark in the conparison of applicant's marks and the
regi stered mark. Applicant's typed mark and thi s dom nant
el emrent of the registered mark are, but for applicant's use
of a hyphen, identical in sight and sound. Applicant's
stylized mark and the dom nant el enent of the registered
mark al so woul d be pronounced the sanme and m ght even be
presented in simlar typefaces, because the registered mark
is registered in typed formand we nust consider that it
can be displayed in any reasonable form including a form
the sanme as or simlar to the presentation of applicant's
stylized mark. See INB National Bank v. Metrohost Inc., 22
USP2d 1585, 1588 (TTAB 1992), citing Phillips Petrol eum
Co. v. C J. Wbb, Inc., 442 F. 2d 1376, 170 USPQ 35, 36

( CCPA 1971).
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Applicant asserts that the marks will be perceived as
having differences in connotation. Primarily, applicant
relies on its asserted use of its marks with its conpany
nanme. The conpany nane is not, however, part of the marks
applicant seeks to register and cannot be relied on to
establish the absence of a |ikelihood of confusion. |NB
Nat i onal Bank, supra, 22 USPQ2d at 1588 ("The fact that [a
party] in practice may use its registered mark "with an
associ ated house mark is not controlling.'"), citing
Frances Denney v. Elizabeth Arden Sales Corp., 263 F.2d
347, 120 USPQ 480, 481 (CCPA 1959). In any event, we
believe any differences in connotation wll be outwei ghed
by the virtually identical sight and sound of applicant's
mar ks and registrant's term GNET.

Turning to the respective services, there clearly is a
relationshi p between applicant's "cabl e...tel evi sion
programm ng services in the field of TV video ganmes and
interactive television" and registrant's "cable tel evision
broadcasting services." Registrant's recitation of
services is not limted and nust be read to include
broadcasting of any of the types of progranmm ng identified
in applicant's recitation. See Octocom Systens, Inc. v.
Houst on Conputers Services Inc., 918 F.2d 937, 16 USPQRd

1783, 1787 (Fed. Cir. 1990) (“The authority is legion that
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the question of registrability of an applicant’s mark nust
be decided on the basis of the identification of goods set
forth in the application regardless of what the record may
reveal as to the particular nature of an applicant’s goods,
the particular channels of trade or the class of purchasers
to which the sales of goods are directed”). Moreover,
because the registration is geographically unrestricted, we
must assune that the mark is or can be used anywhere in the
United States. Consuners of registrant's cable
broadcasting services, were they subsequently to encounter
applicant's programm ng, would |ikely be confused about
whet her the services had a conmpn source or common
sponsor shi p.

Applicant argues that there is no evidence of actual
confusion. However, applicant's applications are based on
its intention to use its marks in commerce and there is
nothing in either application record to indicate that
either mark is now in use or that there have been any
opportunities for actual confusion to occur. Accordingly,

t he absence of actual confusion is not a factor in these
cases.

Finally, we note that we resol ve any doubt about
| i keli hood of confusion in favor of registrant and agai nst

applicant, which could have selected marks further afield
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fromthat of the registrant. See, e.g., Kinberly-C ark
Corp. v. H Douglas Enterprises, Ltd., 774 F.2d 1144, 227
USPQ 541 (Fed. Cir. 1985).

Deci sion: The refusals of registration under Section

2(d) of the Trademark Act are affirned.



