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Opinion by Bottorff, Adm nistrative Trademark Judge:

On August 23, 2001, applicant filed the above-
captioned application, by which it seeks registration on
the Principal Register of the mark CHANG NGAORKS (in typed
form for services recited in the application (as anmended)
as “business consultation services relating to
organi zati onal assessnent and inprovenent,” in Cass 35.

The application is based on applicant’s allegation of a
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bona fide intention to use the mark in comerce. Tradenark
Act Section 1(b), 15 U S.C. 81051(b).

The Trademark Exam ning Attorney has refused
registration of applicant’s mark pursuant to Trademark Act
Section 2(d), 15 U S.C. 81052(d), on the ground that
applicant’s nmark, as applied to applicant’s services, soO
resenbl es each of two previously-registered marks (which
are owned by a single entity) as to be likely to cause
confusion. The first cited registration is of the mark
depicted below, for services recited in the registration as

“busi ness management and consultation,” in Cass 35.1

! Registration No. 1966359, issued April 9, 1996 pursuant to
Trademark Act Section 44. Affidavits under Sections 8 and 15
accepted and acknowl edged. The registration includes the
following lining and stippling statenent: “Although the draw ng
is lined for color, applicant makes no claimas to color. The
stippling is for shadi ng purposes only and is not a feature of
the mark.” The registration also includes the follow ng
description of the mark: “The mark consists, in part, of a
stylized *question mark’ and a | ower case ‘A .”
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The second cited registration is of the mark THE CHANGE
WORKS (in typed forn), for services recited in the
registration, in pertinent part, as “business consultancy
servi ces; busi ness managenent and busi ness organi zati onal
consul tancy services,” in dass 35.2
When the refusals were nade final, applicant filed
this appeal. Applicant and the Trademark Exam ni ng
Attorney filed main appeal briefs, and applicant filed a
reply brief. Applicant did not request an oral hearing.
The evi dence of record on appeal (all of which was
subm tted by applicant) consists of printouts fromthe
O fice’'s TARR dat abase of nunerous third-party
regi strations of marks which end with the word WORKS, for
busi ness consulting or related services; printouts fromthe
O fice’ s TARR dat abase of applicant’s other registrations
and applications covering marks which end i n WORKS;
printouts fromapplicant’s website offered to show use of

applicant’s other marks and to further explain the nature

2 Regi strati on No. 2562249, issued April 16, 2002. The
registration’s identification of goods and services includes
various goods in Classes 9 and 16, as well as various services in
C ass 35. However, it is apparent fromthe Trademark Exam ning
Attorney’'s Ofice actions and his appeal brief that his Section
2(d) refusal is based solely on the Cass 35 services recited in
the registration as “busi ness consultancy services; business
managenent and busi ness organi zati onal consultancy services.” W
t heref ore have given no consideration to the remaini ng goods and
services identified in this registration.
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of applicant’s services; and dictionary definitions of the
wor ds “change” and “works.”

Qur likelihood of confusion determ nation under
Section 2(d) is based on an analysis of all of the
probative facts in evidence that are relevant to the
|'i kel i hood of confusion factors set forth iniInre E [|. du
Pont de Nenmpurs and Co., 476 F.2d 1357, 177 USPQ 563 ( CCPA
1973). In considering the evidence of record on these
factors, we keep in mnd that “[t] he fundanental inquiry
mandat ed by 82(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods
and differences in the marks.” Federated Foods, Inc. v.
Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976) .

W find that applicant’s services, as recited in the
application, are enconpassed by and legally identical to
the services recited in each of the cited registrations.

G ven the legally identical nature of the respective
services, and the absence of any restrictions or
limtations in either applicant’s or registrant’s
respective recitations of services, we also find that
applicant’s and registrant’s respective services wuld be

marketed in the sane trade channels and to the sane cl asses
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of purchasers. These facts support a finding of |ikelihood
of confusi on.

W next nust determ ne whether applicant’s nmark and
the cited registered marks, when conpared in their
entireties in terns of appearance, sound and connotati on,
are simlar or dissimlar in their overall comercial
i npressions. The test is not whether the nmarks can be
di sti ngui shed when subjected to a side-by-side conpari son,
but rather whether the marks are sufficiently simlar in
terms of their overall commercial inpression that confusion
as to the source of the services offered under the
respective marks is likely to result. The focus is on the
recol l ection of the average purchaser, who normally retains
a general rather than a specific inpression of tradenmarks
and service marks. See Sealed Air Corp. v. Scott Paper
Co., 190 USPQ 106 (TTAB 1975). Furthernore, although the
mar ks at issue nmust be considered in their entireties, it
is well-settled that one feature of a mark nay be nore
significant than another, and it is not inproper to give
nore weight to this dom nant feature in determning the
commercial inpression created by the mark. See In re
Nati onal Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Gr.
1985). Finally, where, as in the present case, the marks

woul d be used in connection with |egally identical
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services, the degree of simlarity between the marks which
is necessary to support a finding of likely confusion
declines. Century 21 Real Estate Corp. v. Century Life of
Arerica, 970 F.2d 874, 23 USPQ2d 1698 (Fed. GCir. 1992).

Appl ying these |l egal principles in the present case,
we find that applicant’s mark is simlar to each of the
cited registered marks.

We first shall conpare applicant’s mark
CHANG NGWORKS, to the typed-formregi stered mark, THE
CHANGE WORKS. I n ternms of appearance, we find that these
marks are nore simlar than dissimlar. Purchasers view ng
the marks will see in each mark a formof the word CHANGE
foll owed by the word WORKS. The marks are not visually
identical, inasmuch as the cited regi stered mark consists
of three words while applicant’s mark consi sts of one word,
and because the cited registered mark (but not applicant’s
mar k) includes the word THE, while applicant’s mark (but
not the cited registered mark) includes the suffix —ING
However, the marks need not be identical in order to be
found confusingly simlar. W find that these points of
visual dissimlarity are outweighed by the basic simlarity
bet ween the marks which arises fromthe presence in both
mar ks of a formof the word CHANGE foll owed by the word

V\ORKS.
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In terms of sound, we find that the marks are nore
simlar than dissimlar. Both marks have three syll abl es,
and two of those three syllables are pronounced
identically, i.e., “change” and “works.” The points of
aural dissimlarity between the marks, i.e., the definite
article THE in the cited registered mark and the suffix
—ING in applicant’s mark, are outwei ghed by the aural
identity of the syll ables pronounced “change” and “works”
in each of the marks.

In terns of connotation or nmeaning, we find that the
marks are highly simlar if not identical. W agree with
the Trademark Exam ning Attorney’s contention that both
mar ks convey the meani ng “change does work” or “change can
wor k.” “Change” and “changing” are essentially synonynous;

we take judicial notice that Webster’'s Ninth New Col |l egi ate

Dictionary (1990) at p. 226 defines “change” as a noun

meani ng “the act, process, or result of changing.”?

(Enphasi s added.) So to say that “change works” is
essentially the same as saying that “changing works.” The
presence of the definite article THE in the cited

regi stered mark does not negate this essential simlarity

® The Board may take judicial notice of dictionary definitions.
See, e.g., University of Notre Dane du Lac v. J. C. Gournet Food
I mports Co., 213 USPQ 594 (TTAB 1982), aff’'d, 703 F.2d 1372, 217
USPQ 505 (Fed. Cir. 1983); see also TBWP §704.12(a)(2d ed. 1%
rev. March 2004).
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in the two marks’ neanings. Although it gives the cited
regi stered mark the connotation of a particular “change”
that works, as opposed to the | ess specific sense conveyed
by applicant’s mark that “changing” in general works, this
difference is so subtle and slight as to be

i nconsequential, and it is greatly outweighed by the
overall simlarity in meaning conveyed by the marks. This
is especially so when we renenber that purchasers are
likely to retain a general rather than a specific

i npression of trademarks and service marks. See Sealed Air
Corp. v. Scott Paper Co., supra. The subtle differences
which result fromapplicant’s careful parsing of the marks
are not likely to be perceived, understood or recalled by
purchasers, who are not likely to engage in such an
exerci se when confronting the marks.

Inits reply brief, applicant argues that the word
“works” in its mark is a noun which conveys the neani ng of
a plant or factory, as in the word “steelwrks,” and that
its mark therefore connotes a factory or “works” where

“change” is produced.® Even if we accept this construction

“ We note that this argunent in applicant’s reply brief as to the
meani ng of its mark, i.e., that the words “changi ng” and “works”
inits mark are both nouns, such that the mark connotes a “works”
where “change” is produced,” and its related reply brief argunent
that, unlike the cited registered marks, “Applicant’s mark does
not indicate that Applicant causes businesses to change,” are
quite different from (and contradictory to) the argunent
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of applicant’s mark, this does not help applicant, because
we find that the cited registered mark THE CHANGE WORKS can
connote the sane thing, i.e., a works (or “the” works)
where change is produced. Again, “change” and “changi ng”
are essentially synonynous, so if “changi ng works” connotes
a factory where change is produced, “the change works” can
connote the sane thing. Indeed, whatever construction
applicant’s mark m ght be given, the cited registered mark
can be construed to have the same or a simlar neaning.

In short, we find that the marks are simlar rather
than dissimlar in terns of appearance, sound and
connotation, and that they have simlar overall comerci al
i npressions. Moreover, given the legal identity of
applicant’s and registrant’s services and the resulting

| esser degree of simlarity between the marks which is

applicant nmade in its nmain appeal brief as to the connotation of
its mark. There, applicant argued that its mark is made up of
the gerund formof the verb “to change” and the third-person form
of the verb “to work,” namely, “works,” such that “Applicant’s
mar k creatively comruni cates the notion that the Applicant is
engaged in the act or process of ‘changing’ the way one ‘works’,”
and that “the inpression of Applicant’s mark is that Applicant is
al ways in the process of nmoving or ‘changing’ the work habits and
practices of companies or organi zations.” The fact that
applicant itself appears to have no fixed conception of the
meani ng (and grammatical construction) of its mark suggests that
purchasers are likely to be sinmlarly uncertain and confused, or
at least flexible, in their understandi ng of the mnmeani ng of
applicant’s nmark, and in their understanding of the neaning of
registrant’s mark as well. They therefore could understand the
mar ks to have the sanme or a simlar neaning.
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required to support a finding of |ikelihood of confusion,
see Century 21 Real Estate Corp. v. Century Life of
Anerica, supra, we find that applicant’s nmark is
sufficiently simlar to the cited registered mark that
confusion is likely.

W also find that applicant’s mark is simlar to the
other cited registered mark, which includes certain design
elements in addition to the words THE CHANGE WORKS. In
terms of appearance, we find that the marks are simlar as
to their wording, for the reasons di scussed above in
connection with the typed-formregistered mark. Al though
the design elenment of this registered mark is large in
conparison to the wording in the mark, we nonethel ess find
that it is still the wording that functions as the dom nant
feature in the mark’s comrercial inpression. The

background shadi ng, the question mark and the small letter

a” in the registered mark are likely to be viewed nore as
decorative elenments than as source indicators. It is the
wording in the mark that purchasers are likely to perceive,
recall and use in calling for or referring to the services.
See, e.g., In re Appetito Provisions Co., Inc., 3 USPQd
1553 (TTAB 1987).

W also find that applicant’s mark is simlar to the

second cited registered mark in terns of sound, for the

10
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reasons di scussed above in connection with the typed-form
word mark. This registered mark is likely to be pronounced
sinply as THE CHANGE WORKS. As noted above, the design
portions of the mark are likely to serve nerely as

decorative features of the mark. The question mark and the

small “a” in the design portion of this registered mark are
not likely to be pronounced.

We further find that this registered mark, |ike the
typed-formregistered mark, is simlar to applicant’s mark
in ternms of connotation. It is not imediately apparent
what, if anything, the design features of the registered
mark contribute to the neaning of the mark; it is the
wording in the mark, i.e., THE CHANGE WORKS, which creates
the mark’s connotation, and that connotation is simlar to
t he connotation of applicant’s mark.

In short, we find that applicant’s mark is
sufficiently simlar to this second cited registered mark
that, when the marks are used on the legally identical
services involved herein, confusion is likely.

Applicant has presented evidence of numerous third-
party registrations of marks which end in —WORKS, for
busi ness consulting and rel ated services. Applicant argues

that this evidence shows that WORKS is so comonly used in

mar ks for these services that purchasers are accustoned to

11
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di stingui shing such marks by | ooking to other features of
the marks. Even if these third-party registrations were
probative evidence of third-party use under the sixth du
Pont factor (“the nunber and nature of simlar marks in use
on simlar goods [or services]”), which they are not,
applicant’s argunment woul d not be persuasive.® |f
purchasers were to | ook beyond the presence of the word
WORKS in applicant’s mark and each of registrant’s marks,

they would find that the marks al so i nclude a variant of

® Nor are we persuaded by applicant’s argunent that purchasers
are not likely to be confused because they will perceive
appl i cant’ s CHANG NGAORKS mark as one of applicant’s famly of
—WORKS marks. First, we cannot conclude on this record that
applicant in fact owms a “famly” of —WORKS marks. It is settled
t hat

Afamly of marks is a group of marks having a
recogni zabl e common characteristic, wherein the nmarks
are conposed and used in such a way that the public
associ ates not only the individual nmarks, but the
common characteristic of the fanmily, with the
tradenmark owner. Sinply using a series of sinilar

mar ks does not of itself establish the existence of a
famly. There nust be a recognition anong the
purchasing public that the comon characteristic is

i ndicative of a common origin of the goods... (Enphasis
added.)

J & J Snack Foods Corp. v. MDonald s Corp., 932 F.2d 1460, 18
UsP@d 1889, 1891 (Fed. Cir. 1991). Second, even if applicant
had established ownership of a famly of —WORKS marks, our

I'i kel i hood of confusion determ nation under Section 2(d) requires
a conparison of the mark applicant presently seeks to register
and the previously-registered mark(s) cited as a Section 2(d) bar
to registration. If the marks at issue are confusingly sinilar,
then applicant’s ownership of a famly of other marks which nay
not be as simlar to the cited registered mark avails applicant
nothing. See Inre Ald, Inc., 148 USPQ 520 (TTAB 1965).

12
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the word CHANGE. |Indeed, on this record, applicant’s mark
and the cited registered nmarks are the only marks which
consi st of the word WORKS and sone form of the word CHANGE.
In this respect, no two of the third-party regi stered marks
cited by applicant are as simlar to each other as
applicant’s mark is to registrant’s nmarks. The exanpl es
cited by applicant in its reply brief, i.e., LEANWORKS, THE
LEAD WORKS, and LEARNWORKS, each conbi ne WORKS wi t h words
that have conpletely different nmeanings, no matter how
simlar their spelling. 1In short, the presence on the
register of these third-party registrations does not
persuade us that applicant’s mark is not confusingly
simlar to the cited registered mark, as used in connection
with these legally identical services.

Applicant also argues that its consulting services are
expensive, and that the decision to purchase the services
woul d be made by experienced and sophisticated upper-|evel
managenent personnel of conpani es and organi zati ons who
woul d exercise great care in nmaking the purchasing
decision. Even if we assune that this is true with respect
to applicant’s actual services, we find that applicant’s
services, as recited in the application, are not limted or
restricted in such a way. That is, it is not apparent from

the face of applicant’s recitation of services that such

13
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services necessarily are expensive, or that they
necessarily are purchased by know edgabl e, careful
purchasers. Rather, applicant’s business consulting
services nust be presuned to include services narketed to
busi nesses of all sizes, including small businesses, whose
deci si on- maki ng personnel could be expected to vary w dely
in terns of experience, care and sophistication. Moreover,
we find it likely that even sophisticated purchasers
encountering these simlar nmarks used in connection with
these legally identical services will assune the existence
of a source connection or affiliation.

Havi ng considered all of the evidence of record as it
pertains to the du Pont evidentiary factors, we concl ude
that a likelihood of confusion exists as between
applicant’s mark and each of the cited regi stered nmarks.

We have carefully considered applicant’s argunents to the
contrary, but are not persuaded. Mreover, if we had any
doubt as to the existence of a likelihood of confusion (and
we do not), it is settled that such doubt nust be resol ved
agai nst applicant and in favor of the prior registrant.

See In re Hyper Shoppes (Chio) Inc., 837 F.2d 840, 6 USPQd
1025 (Fed. Cir. 1988); In re Martin's Fanous Pastry Shoppe,
Inc., 748 F.2d 1565, 223 USPQ 1289 (Fed. Cir. 1984).

Decision: The refusal to register is affirmed.
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