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Opi ni on by Bucher, Adm nistrative Trademark Judge:

Vitapl ex, Inc. sought to register the mark VERI TAS on
the Principal Register for goods ultimately identified as
“bottled water” in International Cass 32.°1

This case is now before the Board on appeal fromthe
final refusal to register based upon Section 2(d) of the
Trademark Act, 15 U.S.C. 81052(d). The Trademark Exam ning
Attorney has held that applicant’s mark, when used in

connection with bottled water, will so resenble the mark

1 Application Serial No. 76/309327, filed on Septenber 6,
2001, is based upon applicant’s allegation of a bona fide

intention to use the mark in conmerce.
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VERI TAS that is registered for “nutritional products,
vitam ns, mnerals, weight |oss products, nanely, dietary
suppl ements,” in International Cass 5,2 as to be likely to
cause confusion, to cause m stake or to deceive.

Responsive to the refusal to register, applicant
argues that there is no likelihood of confusion in this
i nst ance because regi strant’s goods and applicant’s goods
are significantly different. On the other hand, the
Trademar k Exami ning Attorney argues these are closely
rel ated products, both of which will be purchased by the
sane heal t h- consci ous consuners.

Bot h applicant and the Trademark Exam ni ng Attorney
have fully briefed the case. Applicant did not request an
oral hearing before the Board.

We affirmthe refusal to register

In the course of rendering this decision, we have

foll owed the guidance of In re E. |. du Pont de Nenours &

Co., 476 F.2d 1357, 1362, 177 USPQ 563, 567-68 (CCPA 1973).
The du Pont case sets forth the factors that should be
considered, if relevant, in determning |ikelihood of
confusion). In considering the evidence of record on these

factors, we nust keep in mnd that “[t] he fundanenta

2 Regi stration No. 2,399,777, issued to TSA International
Inc., on Cctober 31, 2000.
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i nqui ry mandated by 82(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods

and differences in the marks.” Federated Foods, Inc. v.

Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA

1976) .

As noted by the Trademark Exam ni ng Attorney herein,
appl i cant has adopted as its mark the word VERI TAS — whi ch
is identical in every way to registrant’s prior mark.

Hence, when both registrant and applicant are using or
intend to use the identical designation, “the relationship
bet ween the goods on which the parties use their marks need
not be as great or as close as in the situation where the
mar ks are not identical or strikingly simlar.” Antor,

Inc. v. Antor Industries, Inc., 210 USPQ 70, 78 (TTAB

1981). See also Inre Shell Gl Co., 992 F. 2d 1204, 26
UsP2d 1687, 1689 (Fed. Cir. 1993) (“[E]ven when goods or
services are not conpetitive or intrinsically related, the
use of identical marks can lead to an assunption that there
isS a common source”).

Applicant argues that this relationship is nothing
nore than the fact that both itenms m ght well be sold
sonewhere in the sane large retail operation. However

this record provides strong clues that these goods are nuch

nmore intimately related than applicant woul d have us

- 3 -
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believe. For exanple, water from m neral springs, often
t hought to have curative powers, has been bottled and sold

far fromits source for many years. Cf. Skol Conpany Inc.

v. Oson, 33 CCP.A 715, 67 USPQ 96 (CCPA 19450 [Because
SKOL mineral water was pronoted as havi ng nedi ci nal
properties, it has sane descriptive properties as SKOAL
suntan lotion]. And of course, the registrant’s dietary
suppl enments herein are nmuch closer to bottled water than is
suntan lotion. Mreover, “mnerals” are |isted anong the
di etary supplenents contained in registrant’s nutritional
products.

The Trademark Exami ning Attorney has also placed in
the record a nunmber of recently-issued, third-party
regi strations that denonstrate an ever-closer tie between
these goods.® For exanple, it appears from T Trinity Water’s

registrations that its mneral spring water is actually a

8 W note applicant’s objections to these third-party
registrations inits reply brief. However, while such
registrations are admttedly not evidence that the different

mar ks shown therein are in use or that the public is famliar
with them they neverthel ess have sone probative value to the
extent that they serve to suggest that the goods listed therein
are of the kinds which may emanate froma single source. See In
re Albert Trostel & Sons Co., 29 USPRd 1783, 1785-86 (TTAB 1993)
and In re Micky Duck Mustard Co. Inc., 6 USPQRd 1467, 1470 (TTAB
1988) at n. 6. Mst of these registrations have only two cl asses
of goods, where the goods are described very simlarly but then
correctly classified according to the enphasis in Internationa
Class 5 (supplenents) as well as in International O ass 32
(water).
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natural dietary supplenent.* Furthernore, the
identifications of goods alone (fromseveral of the third-
party registrations nmade of record) denonstrate that these
conpani es have started unveiling bottled water products
that are suppl enent-enhanced. That is, bottled water has
beconme a delivery systemfor additional vitam ns and
nutrients dissolved in the water. For exanple, Peace
Mount ai n Natural Beverages has positioned SKINNY WATER as a
nat ural appetite suppressant — and not surprisingly,
registrant’s International Cass 5 supplenents include
“wei ght | oss products.” The | SOSTAR sports drink with a
single fornul ation delivers rehydration (International
Class 32) and supplenentation (International C ass 5).
Hence, we find that the goods herein are quite closely
rel at ed.

Turning next to the du Pont factor that focuses on the
simlarity or dissimlarity of established, likely-to-
conti nue trade channels, we note that the goods are
identified with no restrictions as to trade channels or
purchasers in either the application or the registration.

The Board nust determine the issue of |ikelihood of

4 See federal regulations issued in response to the Dietary

Suppl ement Heal th and Education Act (DSHEA), specifically at 21
C.F.R 8165.110, “Bottled Water.”
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confusion on the basis of the goods as identified in the

application and the registration. See Canadi an | nperi al

Bank of Commerce, National Association v. Wlls Fargo Bank,

811 F.2d 1490, 1 USP2d 1813 (Fed. Cir. 1987). Thus, the
Board nust consider that the parties’ respective goods
could be offered and sold to the sanme class of purchasers

through all normal channels of trade. See Octocom Systens

Inc. v. Houston Conputers Services Inc., 918 F.2d 937, 16

UsP@@2d 1783 (Fed. GCr. 1990); and In re Smth and Mehaffey,

31 USPQ2d 1531 (TTAB 1994).

As to the marketing conditions under which and buyers
to whom sal es are nade, we agree with the Trademark
Exam ning Attorney that both applicant’s and registrant’s
products will appeal to the sanme “New Age” cl ass of
consuners, namely those having a rel atively high degree of
concern over matters of nutrition and health. On yet the
ot her hand, inasmuch as the retail prices for each of these
products (food supplenents and bottled water) are fairly
nodest, the prospective purchasers nust still be considered
to be fairly ordinary consuners.

As to the nunber and nature of simlar marks in use on
simlar goods, we note that the earlier cited registration
for the mark VERI TAS registered in connection with wines is

still a part of this record. It has not been “expunged”
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fromthe record, and is probative to our weighing of this
particular du Pont factor. However, we find that the
Trademar k Exam ning Attorney has nmade a conpelling case for
i keli hood of confusion herein in spite of the existence of
this third-party VERI TAS regi stration for another type of
beverage. In short, we find that al coholic beverages |ike
Wi nes are not as closely related to bottled water (a non-
al coholic beverage) or to nutritional supplenments as
bottled water is to nutritional supplenents.

In summary, in a situation where identical nmarks are
applied to closely-related, relativel y-i nexpensive products
that will be nmarketed through the sane trade channels to
the sane class of ordinary consuners, we find a |likelihood

of conf usi on.

Decision: The refusal to register is affirnmed.



