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Bef ore Qui nn, Chaprman and Zervas, Adm nistrative Trademark
Judges.
Opi ni on by Zervas, Adm nistrative Trademark Judge:

Sazerac Conpany, Inc. has appealed fromthe final
refusal of the examining attorney to register on the
Principal Register FRENCH KISS (standard character draw ng)

as a trademark for the follow ng goods, as anended:
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al cohol i c beverages, nanely, bottled |iqueurs, nanely
vani | la flavored schnapps.”?

The trademark exam ning attorney has refused
regi stration under Section 2(e)(1) of the Trademark Act, 15
U S. C 81052(e)(1), on the grounds that, when used on
applicant's goods, the mark FRENCH KI SS woul d be nerely
descriptive of such goods, or, alternatively, the mark
woul d be deceptively m sdescriptive of such goods.

Bot h applicant and the exam ning attorney have fully
briefed the case. An oral hearing was held before the
Board on July 13, 2005.

The exam ning attorney nmaintains that the mark is
nmerely descriptive because the evidence of record
denonstrates that “FRENCH KISS describe[s] a type of
al cohol i c beverages [sic] [and] Applicant's goods consi st
of a type of alcoholic beverage.” He also naintains:

...a single producer often sells pre-m xed

cocktails in the al coholic beverage industry in

bottles. For exanple, daiquiri, whiskey sour,

bl oody Mary or margarita are types of al coholic

beverages sold in bottles. ... The exam ner

contends that people famliar with the al coholic

beverage, “FRENCH KISS” wi Il assune that

applicant's beverage is nerely a pre-m xed

version of a FRENCH KI SS, such as many ot her
popul ar cocktail s.

! Application Serial No. 76328505 was filed on Cctober 22, 2001,
based on applicant's assertion of its bona fide intention to use
the mark in commerce.
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Wth respect to his alternative refusal on the basis
of deceptive m sdescriptiveness, the exam ning attorney
mai ntains that the evidence shows that FRENCH KISS is the
nanme of an al coholic beverage; that applicant's
identification of goods includes “vanilla f[l]avored
schnapps”; that “schnapps” is defined in The American
Heritage Dictionary of the English Language, Third Edition
(1992) as “[a]ny of various strong, dry liquors, such as a
strong Dutch gin”; and that consuners “confronted with the
term ' FRENCH KI SS for al coholic beverages woul d assune

that the applicant's goods are pre-m xed al coholic

cocktails, not schnapps
Appl i cant has argued agai nst both of the exam ning

attorney’s refusals. Wth respect to the refusal of the

mark as being nerely descriptive, applicant naintains:

Applicant's FRENCH KI SS mark is not descriptive
of any of the various al coholic beverages that
are found in the wide variety of individually
prepared concoctions nmade fromthe nyriad [of]
reci pes found on the web and cited during the
prosecution of this application. The recipes
vary greatly and have a nmultitude of ingredients
(about thirty different ingredients) mxed in
nunmer ous conbi nati ons. No nenber of the

pur chasi ng public could reasonably expect to
recei ve the sane cocktail when ordering a “french
ki ss” at any given drinking establishnent because
the reci pes, when known at all, vary from

est abl i shnment to establishnent.
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Appl i cant concl udes that an “individual who encounters
Applicant's FRENCH KI SS mark woul d be unable to i medi ately
determ ne that applicant's goods are bottled vanilla
i queur [and] would require imagination and luck ...to draw
the conclusion that the goods are bottled vanilla |iqueur.”
Thus, according to applicant, “[w hile the FRENCH KI SS mar k
may suggest or hint at the nature of Applicant's goods, it
does not in any clear or precise way, serve to describe
Appl i cant's goods and, when used in the context of bottled
vanilla liqueur, the FRENCH KI SS mark does not describe any
ingredient, quality, function, feature, or use of the
goods. "2

Wth respect to the exam ning attorney’s deceptively
m sdescriptive refusal, applicant maintains that even if
“the FRENCH KISS mark is found to be descriptive of a m xed

drink (which it is not), T.ME P. 81209. 04 nakes cl ear that

‘[t] he exam ning attorney nmust consider the mark in

2 As evidence in support of its argunents, applicant subnitted a
copy of the followi ng dictionary definition of “french kiss,”
identified as having been taken from Wbster’s N nth New
Col l egiate Dictionary: “an open-nouth kiss usu. involving
tongue-to-tongue contact.” Applicant points out that “[t]his
definition has no rel ati onshi p whatsoever to an al coholic
beverage, nanely, a liqueur.”

In view of the evidence submitted by the exam ning attorney and
t he invol ved goods, applicant's dictionary definition is not
particularly relevant. Al so, we are not persuaded that “french
kiss” is not a cocktail sinply because it does not appear in the
dictionary definition of “french kiss.”
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relation to the applicant's goods or services to determ ne
whether a mark is deceptively m sdescriptive ”; and that
“the Exam ning Attorney has only shown exanples of the term
‘french kiss’ in reference to cocktails and has not shown
any evidence of the term‘french kiss’ used in reference to
a liqueur, specifically a bottled vanilla flavored
schnapps.” Also, applicant argues that it “clearly
mark[et]s its bottled FRENCH KI SS product with a | abel
stating that it is a ‘Vanilla Liqueur’”; and “[t]here is
not hi ng deceptive to a purchaser of Applicant's bottled
FRENCH KI SS product with a clearly stated | abel.”
Merely Descriptive Refusa

Atermis deened to be nerely descriptive of goods or
services, wthin the nmeaning of Section 2(e)(1), if it
forthwith conveys an i medi ate i dea of an ingredient,
quality, characteristic, feature, function, purpose or use
of the goods or services. 1In re Guulay, 820 F.2d 1216, 3
USPQ2d 1009 (Fed. Cir. 1987); and In re Abcor Devel opnent
Corp., 588 F.2d 811, 200 USPQ 215 (CCPA 1978). A term need
not inmredi ately convey an idea of each and every specific
feature of the applicant's goods or services in order to be
considered nerely descriptive; it is enough that the term
descri bes one significant attribute, function or property

of the goods or services. Inre HUDDL.E, 216 USPQ 358
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(TTAB 1982); and In re MBAssoci ates, 180 USPQ 338 (TTAB
1973).

The evidence of record introduced by the exam ni ng
attorney includes several excerpts fromthe Nexis database
which clearly identify “French Kiss” as a cocktail and

which list the ingredients thereof. Sonme exanples are as

foll ows:
1. *“...includes a French Kiss, vodka with
Chanbord and pineapple juice ...” (The New York

Ti mes Conpany, February 11, 2001).

2. "..the French Kiss (dark creamcocoa, vanilla
ice creamand a swirl of chocol ate sauce) ”
(Chi cago Sun-Ti nmes, Decenber 13, 2000).

3. “For exanple: ...French Kiss (Tanqueray gin,
white Lillet and orange twist) ..” (Chicago Sun-
Times, May 31, 1996).

4. “Selections will include a French Kiss
(champagne and Chanbord)...” (Los Angel es Tines,
Decenber 20, 1993).

5. *“You' Il find Chanpagne drinks in jewel tones
at Narcisse in River North, and ‘ French Kiss' --
Chanpagne, with pineapple juice, vodka and

Chanbord ...” (Chicago Tri bune, Decenber 27
2000) .

6. “...and the French Kiss - cognac, a sugar cube
and chanpagne.” (Ilnvestor’s Business Daily,

February 25, 2000).

7. “..the French [K]iss (cognhac with chanpagne
and a sugar cube).” (The San Franci sco
Chronicle, March 26, 1998).
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The exam ning attorney also introduced into the record
several recipes for “French Kiss” cocktails taken fromthe
I nternet, exanples of which follow

1. chanbord, peach schnapps, vodka, orange

j uice, pineapple juice and cranberry juice

(www. cocktail.com.

2. raspberry liqueur, créne de cassis, chanpagne
and ice cream (www. bhg. con)

3. vodka, chanmbord, crene de cacao and cream or
hal f and hal f (www. dri nkoftheweek. con).

4. vodka, raspberry schnapps, crene de cacao and
cream (www. partyschool . con

5. vodka and chanbord (www. geocities.con)

6. vodka, raspberry schnapps and white crene de
cacao (www. okl i quor. con

7. strawberry liquor and vodka with a strawberry
(www. t hecr eperi e. con

Several of the recipes on the Internet include raspberry
schnapps or peach schnapps, but none includes vanilla

fl avored schnapps. Also, none of the lists of ingredients
in the Nexis evidence includes schnapps.

From the foregoing, we find that the exam ning
attorney has established that there is an al coholic
beverage known by the nanme of “French Kiss,” and that the
“French Kiss” beverage is conposed of a m xture of
al cohol i ¢ beverages, and sonetines includes a non-al coholic

bever age.
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The exam ni ng attorney, however, has not nade a prim
facie case that the mark FRENCH KISS is nerely descriptive
of applicant's goods, i.e., “alcoholic beverages, nanely,
bottled liqueurs, nanely vanilla flavored schnapps.” The
record only contains a handful of recipes calling for
schnapps, and there are far nore “French Kiss” recipes in
the record that do not call for schnapps than |ist schnapps
as an ingredient. Further, although several of the recipes
for a “French Kiss” cocktail include raspberry or peach
schnapps, none of the recipes of record call for just any
flavor of schnapps or specifically for vanilla flavored
schnapps.

Mor eover, the exam ning attorney’s argunent that the
mark is nmerely descriptive because “FRENCH KI SS descri be[ s]
a type of alcoholic beverages [sic] [and] Applicant's goods
consi st of a type of alcoholic beverage” is unpersuasive.
Fromthe record before us, vanilla flavored schnapps is not
called for as any ingredient in a “French Kiss” cocktail.

Simlarly, the examning attorney’s argunent that
applicant's mark, as applied to its goods, describes a
“pre-m xed FRENCH KI SS,” such as “other popul ar cocktails,”
e.g., daiquiris, whisky sours, bloody marys or margaritas,
I's unpersuasive. There sinply is no evidence in the record

that applicant's identified goods, i.e., bottled vanilla
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fl avored schnapps, would be considered a necessary
ingredient of a “French Kiss” cocktail.

In view of the foregoing, we find on this ex parte
record that applicant's mark “FRENCH KISS” is not nerely
descriptive of a function, feature, characteristic,
quality, ingredient, purpose or use of applicant's
identified goods. The exam ning attorney’s refusal to
regi ster under Section 2(e)(1l) on the basis of nere
descriptiveness is reversed.

Deceptively M sdescriptive Refusa

The test to be applied in determ ning whether or not a
mark is deceptively m sdescriptive under Section 2(e)(1l) is
set forth as follows: (1) whether the term m sdescribes a
characteristic, quality, function, conposition or use of
the goods, and (2) if so, whether prospective purchasers
are likely to believe the m sdescription actually descri bes
the goods. See In re Berman Bros. Harlem Furniture Inc., 26
USPQ2d 1514 (TTAB 1993); and In re Quady Wnery, Inc., 221
USPQ 1213 (TTAB 1984). In the context of the mark in issue
here, we nust determ ne whet her FRENCH KISS m sdescribes a
use of the goods, i.e., “bottled liqueurs, nanely vanilla
fl avored schnapps,” and if so, whether prospective
purchasers are likely to believe the m sdescription

actually m sdescri bes the goods.
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Appl i cant contends that the exam ning attorney has not
est abl i shed what the specific ingredients of a “French
Ki ss” beverage are, and that the recipes of record “have a
mul titude of ingredients (about thirty different
i ngredients) mxed in nunmerous conbinations.” The
exam ning attorney essentially maintains that “French Kiss”
drinks are “m xed al coholic cocktails” and applicant's
goods are sinply one liqueur, specifically schnapps, which,
according to the dictionary definition of record, is
defined as “[a]ny of various strong, dry liquors, such as a
strong Dutch gin.”

The record indeed reflects that a “French Kiss”
cocktail is made froma conbi nation of ingredients. The
phot ocopy of the three pages fromBIN, Beverage |ndustry
News Magazine, April 2004 edition, introduced into the
record by the exam ning attorney, shows that pre-m xed
al coholic cocktails are sold to the consum ng public. See
p. 83 of April 2004 edition of BIN (“By introduci ng new
flavors, pronotions and packaging, mXx marketers are
seeking fresh ways to solve old problens. The resurgence
of the cocktail culture has sparked new interest in the
pre-m xed category, as retailers who stock themw ||
testify.”) W find that the mark m sdescri bes applicant's

goods for two reasons. First, a “French Kiss” is a

10
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cocktail made up of nultiple ingredients, and the record
does not reflect that “vanilla flavored schnapps” is one of
the ingredients of a “French Kiss” beverage. Second, a
“French Kiss” beverage is a mx of ingredients, and
applicant's “vanilla flavored schnapps” is not a m x of

i ngredi ents.

Based on the evidence of record, we find that
prospective purchasers are likely to believe the
m sdescription. As the pages fromBIN establish, m xes of
al cohol i c beverages are available for sale on the retai
| evel . Purchasers who know of a “French Kiss” cocktai
w Il believe that applicant's goods are the “French Kiss”
cocktail containing a mx of ingredients, when applicant's
goods are not a conplete “French Kiss” cocktail, but are
instead vanilla flavored schnapps.

As not ed above, applicant has argued that applicant
“mark[et]s its bottled FRENCH KI SS product with a | abel
stating it is a ‘Vanilla Liqueur’”; and “[t]here is nothing
deceptive to a purchaser of Applicant's bottled FRENCH KI SS
product with a clearly stated |label.” However, it is well
established that the nere fact that the nature of the goods
is revealed by matter on | abels on the goods thensel ves
does not preclude a determnation that a mark is

deceptively m sdescriptive. See Tanners’ Council of

11
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Anmerica, Inc. v. Sanmsonite Corporation, 204 USPQ 150 (TTAB
1979) (“We are not persuaded, therefore, that the | abels
identifying the material as ‘urethane vinyl’ dispel the

i npression that respondent's goods are nade of |eather.”),
citing R Neumann & Co. v. Overseas Shipnents, Inc., 326
F.2d 786, 140 USPQ 276 (CCPA 1964). Thus, applicant's
argunment is not well taken.

We find that the phrase FRENCH KI SS i s deceptively
m sdescriptive of applicant's goods.

Decision: The refusal to register the mark as nerely
descriptive under Section 2(e)(1l) of the Trademark Act is
reversed, and the refusal to register the mark as
deceptively m sdescriptive under Section 2(e)(1l) of the

Trademark Act is affirned.
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