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Trademark Trial and Appeal Board

In re Curriculum Associ ates, |nc.

Serial No. 76329978

Charl es H eken of Fish and R chardson for Curricul um
Associ ates, |nc.

Martha L. Fronm Tradenmark Exam ning Attorney, Law Ofice
106 (Mary Sparrow, Mnagi ng Attorney).

Before Quinn, Walters and Drost, Adm nistrative Trademark
Judges.

Qpi nion by Walters, Adm nistrative Trademark Judge:
Curricul um Associ ates, Inc. has filed an application to

regi ster the mark QUI CK- STUDY on the Principal Register for

“printed educational materials for assisting students to

| earn el enentary school subjects, nanely, nmathematics,

readi ng, vocabul ary, science and social studies,” in

| nternational O ass 16.1

! Serial No. 76329978, filed Cctober 23, 2001, based on use in commerce,
alleging first use and use in comerce as of Decenber 1989.
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The Trademark Exam ning Attorney has issued a final
refusal to register under Section 2(d) of the Trademark Act,
15 U.S.C. 1052(d), on the ground that applicant’s mark so
resenbl es the mark shown bel ow, previously registered for
printed reference charts on a variety of college subjects,?
that, if used on or in connection with applicant’s goods, it

woul d be likely to cause confusion or m stake or to deceive.

GUICK STUDY

Additionally, the Exam ning Attorney’s final refusal is
based on her requirenent that applicant submt a substitute
speci nen on the ground that the mark on the draw ng page
differs fromthat on the speci nen of use.

Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, but an oral hearing
was not requested.

Requi renent for New Draw ng or Substitute Specinen

The mark as it appears at the top of the cover page of
a booklet that was submtted as the specinen of use is shown

bel ow

2 Registration No. 1,868,263 issued Decenber 20, 1994, to BarCharts,
Inc., in International Class 16. [Sections 8 (6 yr.) and 15 affidavits
accepted and acknow edged, respectively.]
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The Exam ning Attorney contends that the mark in the
application, QU CK-STUDY, is a nmutilation of the mark, A
QUI CK- STUDY PROGRAM as it is shown on the specinen of
record; and that A QU CK- STUDY PROCRAM creates a single
commerci al inpression because it appears inside a rectangle
on the sanme line and in the sanme font style and size.

Applicant contends that the word PROGRAM i s nerely
descriptive in connection with the goods and therefore it is
not part of the mark; rather, the mark is displayed in front
of the descriptive term Applicant further notes the use of
the “TM follow ng the term QU CK- STUDY as evi dence that the
word PROGRAM i s not part of its mark.

The issue before us is whether QU CK-STUDY, applicant’s
mark in the drawi ng of record, conprises a separate and
distinct trademark as it appears in the specinens of record.
Trademark Rule 2.51(a), shown bel ow, establishes the

requirement for a drawing in an application:
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82.51 Drawi ng required.
(a) I'n an application under section 1(a) of the

Act, the drawi ng of the mark nust be a

substantially exact representation of the mark as

used'on or in connection with the goods and/ or

servi ces.

It is well settled that an applicant nay apply to
regi ster any elenent of a conmposite mark if that el ement
presents a separate and distinct commercial inpression as a
mark; that is, the element in and of itself functions as a
mark since, as shown by the manner of its use on the
specinens, it creates a separate inpression which is
i ndi cative of the source of the applicant’s goods or
servi ces and di stingui shes such fromthose of others. See,
e.g., Institut National des Appellations D Oigine v.
Vintners International Co., Inc., 958 F.2d 1574, 22 USPQd
1190, 1197 (Fed. Cr. 1992), citing In re Servel, Inc., 181
F.2d 192, 85 USPQ 257 (CCPA 1950); In re Berg El ectronics,
Inc., 163 USPQ 487 (TTAB 1969); In re Tekelec-Airtronic, 188
USPQ 694 (TTAB 1975); and In re Lear Siegler, Inc., 190 USPQ
317 (TTAB 1976).

On the specinens of record, QU CK-STUDY stands out in
t he phrase A QUI CK- STUDY PROGRAM bot h because it is
hyphenat ed and because the additional wording is highly

descriptive, if not generic. Additionally, applicant’s

intent for QU CK-STUDY to function as a separate trademark
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is apparent in the speci nen because of the use of the “TM”3
Therefore, we resolve this question in favor of applicant
and conclude that the requirement that applicant submt a
substitute speci nen showi ng use of the mark QUI CK- STUDY
al one is inproper.
Li kel i hood of Confusion

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the Iikelihood of
confusion issue. See Inre E. 1. du Pont de Nenoburs & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). See also, Inre
Maj estic Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQRd
1201 (Fed. Cir. 2003). 1In considering the evidence of
record on these factors, we keep in mnd that “[t]he
fundanental i1inquiry nandated by Section 2(d) goes to the
cumul ative effect of differences in the essenti al
characteristics of the goods and differences in the nmarks.”
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24, 29 (CCPA 1976); In re Dixie Restaurants
Inc., 105 F.3d 1405, 41 UsP@d 1531 (Fed. GCr. 1997); and In
re Azteca Restaurant Enterprises, Inc., 50 USPQ2d 1209 (TTAB
1999) and the cases cited therein. The factors deened

pertinent in this proceedi ng are di scussed bel ow.

3 The use of a “TM woul d not |ead us to conclude that a non-separable
el ement of a mark was registrable. However, in this case, it supports
our conclusion that QU CK-STUDY is a distinct tradenmark
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The Exam ning Attorney contends that the marks are
essentially identical; and that the goods are closely
rel ated. Regarding the goods, the Exam ning Attorney
contends that both applicant’s and registrant’s goods are
printed materials used in education; that applicant’s
broadly identified goods enconpass the goods identified in
the registration; and that the nere fact that applicant’s
goods are for the elenentary school |evel and registrant’s
goods are for the college | evel does not effectively
di stingui sh the goods.

Appl i cant contends that the goods are quite different
and that the class of purchasers of the goods is different,
alleging that its goods are purchased by adults assisting
el ementary school children, while registrant’s goods are
purchased by col | ege students.

We turn, first, to a determ nation of whether
applicant’s mark and the registered mark, when viewed in
their entireties, are simlar in terns of appearance, sound,
connotation and commercial inpression. The test is not
whet her the marks can be distingui shed when subjected to a
si de-by-si de conparison, but rather whether the marks are
sufficiently simlar in terns of their overall conmerci al
i npressions that confusion as to the source of the goods or
services offered under the respective marks is likely to

result. The focus is on the recollection of the average
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purchaser, who normally retains a general rather than a
specific inpression of trademarks. See Sealed Air Corp. V.
Scott Paper Co., 190 USPQ 106 (TTAB 1975).

Bot h marks consi st of the words QUI CK and STUDY in the
sane order. The stylization of the font in which the
regi stered mark appears is of extrenely linmted inpact,* as
is the hyphen separating the words in applicant’s mark.
Thus, the marks are essentially identical in overal
commerci al inpression, and applicant does not argue
ot herw se.

Because the marks are virtually identical, their
cont enpor aneous use can lead to the assunption that there is
a common source “even when [the] goods or services are not
conpetitive or intrinsically related.” 1In re Shell Gl Co.
922 F.2d 1204, 26 USPQ2d 1687, 1689 (Fed. Cir. 1993). See
also In re Qous One Inc., 60 USPQ2d 1812 (TTAB 2001).

Therefore, we now consider the goods involved in this
case and we note that the question of I|ikelihood of
confusion nust be determ ned based on an anal ysis of the
goods or services recited in applicant’s application vis-a-
vis the goods or services recited in the registration,
rat her than what the evidence shows the goods or services

actually are. Canadian Inperial Bank v. Wl Ils Fargo Bank,

4 See Squirtco v. Tomy Corp., 697 F.2d 1038, 216 USPQ 937, 939 (Fed.
Cr. 1983) (“[T]he argument concerning a difference in type style is not
vi abl e where one party asserts rights in no particular display.”)
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811 F.2d 1490, 1 USPQ2d 1813, 1815 (Fed. Cir. 1987). See
al so, Octocom Systens, Inc. v. Houston Conputer Services,
Inc., 918 F.2d 937, 16 USPQ2d 1783 (Fed. Cir. 1992); and The
Chi cago Corp. v. North American Chicago Corp., 20 USPQd
1715 (TTAB 1991). Further, it is a general rule that goods
or services need not be identical or even conpetitive in
order to support a finding of |ikelihood of confusion.
Rather, it is enough that goods or services are related in
sonme manner or that some circunstances surrounding their
mar keti ng are such that they would be likely to be seen by
t he sane persons under circunstances which could give rise,
because of the marks used therewith, to a m staken belief
that they originate fromor are in sone way associated with
the sanme producer or that there is an associ ati on between

t he producers of each parties’ goods or services. Inre
Melville Corp., 18 USPQ2d 1386 (TTAB 1991), and cases cited
t her ei n.

In this case, both products are printed educati onal
materials. There are nunmerous circunstances where the sane
pur chaser woul d purchase educational materials for both
el ementary school subjects and coll ege subjects, for
exanpl e, college students who are also either tutors,
student teachers or parents. Thus, we conclude that the

goods are closely related, the channels of trade are |ikely
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to be the sane, and the classes of purchasers are, at |east,
over | appi ng.

Therefore, we conclude that in view of the essentially
identical commercial inpressions of applicant’s mark, QU CK-
STUDY, and registrant’s stylized mark, QU CK STUDY, their
cont enpor aneous use on the related goods involved in this
case is likely to cause confusion as to the source or
sponsorshi p of such goods.

Decision: The requirenent for a substitute specinmen is
reversed. The refusal under Section 2(d) of the Act is

af firned.



