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Hi rschmann El ectroni cs GrbH & Co., KG
Tina L. Snapp, Trademark Exam ning Attorney, Law Ofice 116
(Meryl Herskow tz, Managi ng Attorney).
Bef ore Qui nn, Chapman and Bottorff, Adm nistrative
Trademar k Judges.
Qpi ni on by Chapman, Adm nistrative Trademark Judge:

Hi rschmann El ectronics GrbH & Co., KG (a Gernan
limted partnership) filed an application on Cctober 30,
2001, to register on the Principal Register the mark
H VI SION for services ultimately anmended to read: “network
managenent, nanely, installation and nmai ntenance of network
systens” in International Cass 37, and “adm ni stration of

network systens, nanely, the integration of conputer

systens and tel ecommuni cati ons and data networKks;
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t el ecommuni cati ons and network design for others and
conput er software devel opnent for tel econmunications and
data networks; nonitoring the tel econmunications or data
systens of others for technical purposes, nanely, for error
detection and renoval ; and providi ng back-up conputer
prograns and facilities in the field of tel ecomunications;
and nonitoring of telecomunications and data systens for
security purposes” in International Oass 42.' The
application is based on applicant’s claimof priority under
Section 44(d) and on Section 44(e) of the Trademark Act
through its German Registration No. 301 33 369, as well as
applicant’s assertion of a bona fide intention to use the
mark in commerce under Section 1(b) of the Trademark Act.
Regi strati on has been refused under Section 2(d) of
the Trademark Act, 15 U S.C. 81052(d), on the ground that
applicant’s mark, when used in connection with its
identified services, so resenbles the registered nmark
H VI SION for “conputer display nonitors” in Internationa
Class 9,2 as to be likely to cause confusion, nistake or

decepti on.

! Applicant originally also included goods in International O ass
9, but applicant specifically abandoned the application as to the
International Class 9 goods in its brief filed Novenber 4, 2003,
via certificate of mailing (p. 2). (See also, p. 1 of
applicant’s supplenental brief, filed May 21, 2004, via
certificate of mailing.)

2 Regi stration No. 2477991, issued August 14, 2001.
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When the refusal was made final, applicant appeal ed.
Briefs have been filed, but applicant did not request an
oral hearing.

W reverse the refusal to register. 1In reaching this
concl usi on, we have followed the guidance of the Court in
Inre E. |. du Pont de Nenours & Co., 476 F.2d 1357, 177
USPQ 563 (CCPA 1973). See also, Inre Majestic Distilling
Conpany, Inc., 315 F. 3d 1311, 65 USP2d 1201 (Fed. Cr.
2003). In any likelihood of confusion analysis, two key
considerations are the simlarities between the nmarks and
the simlarities between the goods and/or services. See
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24 (CCPA 1976). See also, Inre Dixie
Restaurants Inc., 105 F.3d 1405, 41 USP@@d 1531 (Fed. GCir
1997) .

The Exam ning Attorney contends that the marks are
identical; and that the registrant’s goods and applicant’s
services are closely rel ated because applicant’s
installation, maintenance and various adm ni stration of
network systens services all pertain directly to conputer
har dwar e and regi strant’ s goods are conputer hardware; that
t hese goods and services could travel through or be offered

t hrough the same channels of trade “and wthin the natural
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field of expansion of each other” (brief, p. 9); and that
doubt is resolved in the registrant’s favor.

The Exam ning Attorney submtted (i) printouts of
several third-party registrations and (ii) printouts froma
few third-party Internet websites, all to show that “there
are a nunber of entities using a single mark on [and in
connection with] both conputer nonitors and network
installation services ...as well as networking services.”
(“Final Ofice Action Miintained,” March 19, 2004, p. 2.)

Appl i cant acknow edges that its network managenent
services and the various adm nistration of network systens
services utilize conputers, and that “in this nodern world,
conput er di splay nonitors and networks are ubi quitous”
(reply brief, p. 2). However, applicant argues that under
an eval uation of the question of |ikelihood of confusion,

t he Exam ning Attorney has not shown (wth the exception of
huge conpani es such as IBM and Hewl ett Packard) that the
sane entities regularly offer conputer display nonitors as
wel |l as network installation, maintenance and vari ous

adm ni stration services under the sane mark; that there is
insufficient evidence to establish registrant’s goods and
applicant’s services are related within the neaning of the

Trademark Act; and that the purchasers of registrant’s
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goods and applicant’s services are not likely to believe
the source of one is the source of the other.

The marks are identical. However, we note that the
termHWVISION in relation to registrant’s conputer display
noni tors connotes or suggests the clarity of the nonitor,
or ease of seeing material on the nonitor; whereas in
relation to applicant’s services involving installation,
mai nt enance and various adm ni stration of network systens
(including integrating, nmonitoring and providing back-up),
the term H VI SION woul d not necessarily connote or suggest
t he sane thing.

We turn to a consideration of the invol ved goods and
services. Applicant’s identified services are “network
managenent, nanely, installation and nmai ntenance of network
systens,” and “adm nistration of network systens, nanely,
the integration of conputer systens and tel ecomruni cations
and data networks; teleconmunications and network design
for others and conputer software devel opnent for
t el econmuni cati ons and data networks; nonitoring the
t el econmuni cati ons or data systens of others for technica
pur poses, nanely, for error detection and renoval; and
provi di ng back-up conputer prograns and facilities in the
field of tel ecommunications; and nonitoring of

t el econmuni cati ons and data systens for security purposes.”
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The registrant’s goods are “conputer display nonitors,”
whi ch are unquesti onably consi dered conputer hardware.
Wil e the Exam ning Attorney has submtted printouts of
several third-party registrations to show the rel at edness
of the involved goods and services, sone of the third-party
regi strations are based not on use, but on Section 44 of
the Trademark Act, and thus are not necessarily in use and
before the purchasing public; some others (issued to Lucent
Technol ogies Inc.) include the services of managenent and
mai nt enance of tel ecomunications systens and
t el ecommuni cati ons networks as well as “display nonitors,”
but these display nonitors are actually identified as
“vi deo tel econferencing products, nanely, video
transmtters and receivers, video display nonitors, video
caneras, |oud speakers, m crophones, keypads, coders,
decoders, nultipoint controllers, conputer prograns for
operating the videoconferencing equi prment” (e.g.,
Regi stration Nos. 2419358 and 2565448); and sone others
i nclude only goods and do not include services (e.g.,
Regi stration Nos. 2333896 and 2598648).

Wil e the Exam ning Attorney contends that there is a
direct and close rel ationship between conputer display
nonitors and applicant’s network installation, nmanagenent

and various adm ni stration services such that consuners
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m ght expect the same source of origin thereof, there is
very little evidence of any such understandi ng by consuners
as between conputer display nonitors, on the one hand, and
applicant’s particul ar network services, on the other. The
printouts fromthe I1BMand Hewl ett Packard websites
certainly indicate that those two | arge conmputer conpanies
of fer both conputer hardware (including nonitors) and

vari ous network services, and a very few of the third-party
regi strations (based on use in conmerce) indicate that one
entity has registered a single mark for both conputer
hardwar e and vari ous conputer services.?

However, inasmuch as conputers are ubiquitous in
virtually all fields of comrerce and busi ness, the nere
fact that applicant’s network installation, mintenance and
various adm nistration services may in sone manner involve
or utilize conputers and thus conputer display nonitors,

does not make themrel ated such that consuners woul d

® Third-party registrations which cover a nunber of differing
goods and/or services, and which are based on use in commerce,

al t hough not evidence that the marks shown therein are in use on
a commercial scale or that the public is famliar with them nmay
nevert hel ess have sone probative value to the extent that they
may serve to suggest that such goods and services are of a type
whi ch may enanate froma single source. See In re Al bert Trostel
& Sons Co., 29 USPQ@d 1783 (TTAB 1993); and In re Micky Duck
Mustard Co. Inc., 6 USPQR2d 1467 (TTAB 1988). W have consi dered
only those third-party registrations that are active and are
based on use in comrerce and include both conputer nonitors and
net wor k servi ces.



Ser. No. 76331276

believe they emanate fromthe sane source. See Electronic
Data Systens Corp. v. EDSA Mcro Corp., 23 USPQd 1460,
1463 (TTAB 1992); and Reynolds & Reynolds Co. v. |.E
Systens Inc., 5 USPQ@2d 1749, 1751 (TTAB 1985).

Sinmply put, we cannot conclude fromthe evidentiary
record furnished by the Exam ning Attorney that “conputer
di splay nonitors” vis-a-vis “network managenent, nanely,
installation and mai ntenance of network systens,” and
“adm ni stration of network systens, nanely, the integration
of conputer systens and tel ecomruni cati ons and data
net wor ks; tel ecomruni cati ons and network design for others
and conputer software devel opnent for tel ecommunications
and data networks; nonitoring the tel ecommuni cations or
data systens of others for technical purposes, nanely, for
error detection and renoval ; and providi ng back-up conputer
progranms and facilities in the field of tel econmunications;
and nonitoring of telecomunications and data systens for
security purposes” emanate froma single source, such that
the consuners of these goods and services would assune a
commmon sour ce.

As a result, even though the involved marks are
identical (in all but connotation), this ex parte record
does not support a finding that the contenporaneous use of

the mark HI VI SION by applicant for its network systens
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services and registrant’s use of the sanme mark for conputer
di splay nonitors is likely to cause confusion. See In re
Digirad Corp., 45 USPQRd 1841 (TTAB 1998); and In re Al bert
Trostel & Sons Co., 29 USPQR2d 1783 (TTAB 1993). Cf. Inre
Code Consultants, 60 USPQ2d 1699 (TTAB 2001).

Decision: The refusal to register under Section 2(d)

of the Trademark Act is reversed.



