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Headwear, LLC.
Dani el F. Capshaw, Tradenmark Exam ning Attorney, Law Ofice
110 (Chris A F. Pedersen, Managi ng Attorney).
Bef ore Simms, Hanak and Bucher, Adm nistrative Trademark
Judges.
Qpi nion by Sims, Admi nistrative Trademark Judge:

Drive Headwear, LLC (“applicant”), a North Carolina
limted liability conpany, has appealed fromthe final
refusal of the Trademark Exam ning Attorney to register the

mar k DRI VE HEADVEEAR ( “ HEADWEAR® di scl ai med) for *“cl ot hi ng;

nanely, hats, golf hats, visors, and baseball caps.”! The

1 Serial No. 76347027, filed Decenber 10, 2001, based upon
applicant’s allegation of a bona fide intention to use the mark
i n commerce.
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Exam ning Attorney has refused registration under Section
2(d) of the Act, 15 USC 81052(d), on the basis of
Regi stration No. 1,665,099, issued Novenber 19, 1991
(renewed) for the mark DRIVE for “shoes.” Applicant and
the Exam ning Attorney have submtted briefs but no oral
heari ng was request ed.

W affirm

Qur determ nation under Section 2(d) of the Act is
based on an analysis of all of the probative facts in
evidence that are relevant to the factors bearing on the
| i kel i hood- of -confusion issue. See In re Majestic
Distilling Co., Inc., 315 F.3d 1311, 65 USPQ@d 1201 ( Fed.
Cir. 2003); and In re E. 1. du Pont de Nenours and Co., 476
F.2d 1357, 177 USPQ 563 (CCPA 1973). Two key
considerations are the marks and the goods or services.
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24, 29 (CCPA 1976) (“The fundanental inquiry
mandat ed by [ Section] 2(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods
and differences in the nmarks”).

Furthernore, |ikelihood of confusion may be found when
t he goods are not the sane or even directly conpetitive, it
being sufficient if they are related in sonme way or that

the circunstances under which they are narketed are such
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t hat persons encountering the goods would assune a

rel ati onship or common source because of the simlarity of
the marks. In re Martin s Fanous Pastry Shoppe, Inc., 748
F.2d 1565, 223 USPQ 1289 (Fed. Gr. 1984); In re Qpus One

Inc., 60 USPQd 1812, 1814-15 (TTAB 2001); and MDonal d's

Corp. v. MKinley, 13 USPQd 1895, 1898 (TTAB 1989).

First, concerning the nmarks, applicant argues that the
Exam ning Attorney has dissected its mark and “di scarded”

t he disclained word “HEADVWEAR, ” and that the marks are
different in sound, appearance and neani ng. Applicant does
acknow edge that the word “DRIVE’ is “neither a suggestive
termnor generic identifier.” Brief, 6.

We di sagree with applicant’s contention that the
Exam ni ng Attorney has dissected applicant’s mark. Rather,
the Exam ning Attorney has stated, in accordance with
precedent, that, while marks nust be considered in their
entireties, it is not inappropriate to give greater weight
to a domnant feature of a mark (in this case, the word
“DRIVE') because that feature will have greater
significance in creating a commercial inpression than a
generic or descriptive word (in this case, the generic and
di sclaimed term “HEADWEAR’). \Wen the respective marks
DRI VE and DRI VE HEADWEAR are conpared in this light, the

mar ks, whose domi nant feature is the arbitrary word
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“DRIVE,” are substantially simlar in sound, appearance and
comerci al i npression

Wth respect to the goods, shoes on the one hand and
hats, golf hats, visors and baseball caps on the other,
applicant argues that these are dissimlar goods worn on
the opposite extremties of the body, which are sold in
different departnents of the same store, if not in
different stores, to sophisticated purchasers.?

Here, too, we agree with the Exam ning Attorney that
applicant’s headwear and registrant’s shoes are rel ated
itens of apparel. As the Exam ning Attorney has noted,
neither identification of goods is |imted. Thus, we nust
presune that those identifications enconpass all goods of
the type described and that they travel in all nornal
channels of trade to all potential custonmers. See, e.g.,

CBS Inc. v. Mrrow, 708 F.2d 1579, 218 USPQ 198, 199 (Fed.
Cir. 1983); and Squirtco v. Tony Corp., 697 F.2d 1038, 216
USPQ 937, 940 (Fed. Cir. 1983). Viewed in this light,

registrant’s shoes could include all types of shoes,

i ncluding athletic shoes, which could be worn with
applicant’s headwear. WMbreover, the Exam ning Attorney has
subm tted evidence, such as thirteen use-based third-party

registrations listing either hats, caps or visors as well

2 Applicant does acknow edge that its headwear may be purchased
on i mpul se.
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as shoes.® Qher evidence submtted includes copies of
clothing catalogs fromthe Internet showi ng that both hats
of various types and shoes nay be nade by or sold by the
same conpany.

Applicant’s headwear and registrant’s shoes may al so
be sold in the sane stores to the sane class of purchasers.
And, as applicant has acknow edged, its relatively
i nexpensi ve goods may be purchased w t hout nuch
del i beration. Accordingly, we believe that purchasers,
aware of registrant’s DRI VE shoes, who then encounter
applicant’s hats, visors, and caps offered under the mark
DRI VE HEADWEAR, are likely to believe that these goods cone
fromthe sanme source or are |icensed or approved by the
sanme source. See, for exanple, Canbridge Rubber Co. v.
Cluett, Peabody & Co., Inc., 286 F.2d 623, 128 USPQ 549
(CCPA 1961) (wonen’ s boots versus nmen’s and boys’
underwear); GCeneral Shoe Corporation v. Hollywod- Maxwel |
Co., 277 F.2d 169, 125 USPQ 443 (CCPA 1960) (shoes vs.
hosi ery and brassieres); In re Melville Corp., 18 USPQRd
1386 (TTAB 1991) (wonen’ s pants, blouses, shorts and jackets

vs. wonen’s shoes); In re Apparel Ventures, Inc., 229 USPQ

® The Exanmining Attorney maintains that his search strategy of
identifications of goods listed in registrations (“shoes” with
“hats” or “visors” or “caps” or “headwear”) yielded 28,290 hits
which listed shoes as well as one of the other itens. The
thirteen third-party registrations which the Exam ning Attorney
made of record are a sanple of the results of that search.



Ser. No. 76347027

225 (TTAB 1986) (bl ouses, skirts and sweaters vs. shoes,
boots and slippers); Inre Alfred Dunhill Limted, 224 USPQ
501 (TTAB 1984)(various itens of men’s clothing vs. shoes);
and In re Kangaroos U. S. A, 223 USPQ 1025 (TTAB

1984) (athl etic shoes vs. nen’s shirts).

Decision: The refusal of registration is affirnmed.



