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Trademark Trial and Appeal Board
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Sidney R Brown of Jones Day for Cumul us Broadcasting, Inc.
John D. Dalier, Trademark Exam ning Attorney, Law Ofice
105 (Thomas G Howel |, Managi ng Attorney).

Bef ore Seeherman, Chapnan and Hol t znan, Adm nistrative
Trademar k Judges.

Qpi ni on by Chapman, Adm nistrative Tradenmark Judge:

On Decenber 26, 2001, Cumulus Broadcasting, Inc. (a
Nevada corporation) filed an application to register on the
Principal Register the mark 106.5 THE ZONE for “radio
broadcasting services.” The frequency nunber “106.5" is
di sclaimed. The application was based on applicant’s
assertion of a bona fide intention to use the mark in
commer ce. On Novenber 22, 2002, applicant filed an

Amendment to All ege Use (asserting a date of first use of
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Novenber 2001), which was accepted by the USPTO on January
12, 2003.

Regi strati on has been refused under Section 2(d) of
the Trademark Act, 15 U S.C. 81052(d), on the ground that
applicant’s mark, when used in connection with its
identified services, so resenbles the registered nmark 94.1
FM THE ZONE (“94.1 FM is disclained) for “radi o broadcast

servi ces, "

as to be likely to cause confusion, m stake or
decepti on.

When the refusal was nade final, applicant appeal ed.
Bri efs have been filed, but an oral hearing was not
r equest ed. ?

Qur determ nation of |ikelihood of confusion is based
on an analysis of all of the facts in evidence that are

relevant to the factors bearing on the issue of I|ikelihood

of conf usi on. Inre E. |I. du Pont de Nenours & Co., 476

! Registration No. 2172900, issued July 14, 1998, Section 8
affidavit accepted, Section 15 affidavit acknow edged.

2 Applicant included in both its brief and its reply brief a
“request for publication of decision and guidance with respect to

radi o broadcasting services applications.” Applicant’s request
is denied. The Board determ nes whether to “publish” a decision
as citable as precedent based on many factors. In this

particul ar case, we see no reason to designate the decision as
one which is citable precedent. Qur decision is based on the
particular facts of this case and we are not suggesting a genera
policy with regard to the exam nation of all applications for

mar ks i nvol ving radi o broadcasting services. In any event, the
Board has provi ded sone general discussion on the issue of
I'i kel i hood of confusion with respect to radio station call letter

marks in In re Infinity Broadcasting Corp. of Dallas, 60 USPQd
1214 (TTAB 2001).



Ser. No. 76353037

F.2d 1357, 177 USPQ 563 (CCPA 1973). See also, Inre

Maj estic Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQRd
1201 (Fed. Cir. 2003). 1In any |ikelihood of confusion

anal ysis, two key considerations are the simlarities of
the marks and the simlarities of the goods and/ or

services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976). See also,
In re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQd 1531
(Fed. Gr. 1997). Based on the record before us in this ex
parte appeal, we find that confusion is not I|ikely.

There are sonme du Pont factors which favor a finding
of likelihood of confusion. The involved services are
identical, “radio broadcast services” and “radio
broadcasting services.” Because the services are
identical, the channels of trade and cl asses of custoners
are legally identical as well.

Applicant argues that the “purchasers” of its services
are advertisers who purchase applicant’s and registrant’s
radi o broadcasting services. That is certainly one class
of consuners for the involved services. However, we find
that the public who listens to radi o broadcasts conprise
anot her class of consunmers of the involved services because
the services are certainly directed to these “users” of the

services and likelihood of confusion anong listeners is
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relevant. See Inre Infinity Broadcasting, 60 USPQ2d at
1218.

But the marks thensel ves, and specifically the
w despread use of the common el enent in both marks,
mlitates against a finding of |ikelihood of confusion. It
is well settled that marks nust be consi dered and conpared
intheir entireties, not dissected or split into conponent
parts so that each part is conpared with other parts. This
is because it is the entire mark which is perceived by the
purchasi ng public and, therefore, it is the entire mark
that nmust be conpared to any other mark. It is the
i npression created by each of the invol ved marks,
considered as a whole, that is inportant. See Kangol Ltd.
v. KangaROOS U.S. A Inc., 974 F.2d 161, 23 USPQd 1945
(Fed. Gr. 1992); and Franklin Mnt Corp. v. Master
Manuf acturing Co., 667 F.2d 1005, 212 USPQ 233 (CCPA 1981).

See al so, 3 J. Thonmas McCarthy, MCarthy on Tradenmarks and

Unfair Conpetition, 823:41 (4th ed. 2001).

The Exam ning Attorney contends that the dom nant
feature of both applicant’s and registrant’s marks are the
words “THE ZONE’; and that he is not persuaded by
applicant’s argunent that the wording “THE ZONE” is weak

because the only registration for radi o broadcasti ng
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services which includes the wording “THE ZONE” is the cited
regi stration.

Appl i cant acknow edges that “THE ZONE” is the dom nant
portion of both applicant’s and registrant’s marks (brief,
p. 4), but contends that the marks nust be viewed in their
entireties and when so viewed, the separate frequencies
create a sufficient difference in the marks to avoid a
| i kel i hood of confusion anbng consuners. |In particular, it
asserts that the frequency designations, though
descriptive, represent to consumers that the marks indicate
different radio stations |ocated at different places on the
radi o dial.

Mar ks are conpared in ternms of their appearance,
sound, connotation, and comercial inpression. In this
case we find that the marks are simlar in sound,
appearance and connotation to the extent that each contains
the words “THE ZONE,” and precedes these words with a
nunber denoting a radio frequency. Overall, we find that
the marks are simlar and, if there were no other evidence
of record, we would find a |ikelihood of confusion.

However, there is evidence going to other du Pont factors.

Applicant’s pivotal argunent is that the Exam ning
Attorney considered only the two du Pont factors of the

mar ks and the services, while he erroneously stated that



Ser. No. 76353037

“no rel evant evidence concerning [any other du Pont]
factors is contained in the record” (Exam ning Attorney’s
bri ef, unnunbered page 2), when the record includes
nunerous third-party uses of “THE ZONE’ for radio

br oadcasti ng services.

In support of its argunent regardi ng the numerous uses
of the words “THE ZONE’ in connection with radio stations,
applicant submtted (i) excerpts fromthree issues of “R&R
Radi o and Records” (a trade industry magazine); (ii) the
first pages of Internet searches on three search engines
(Yahoo, Excite, and Google); and (iii) printouts of pages

fromnine websites.® Exanples of the results of the

®Inits response to the first Office action, applicant referred
to several third-party registrations, but did not provide

phot ocopies or printouts fromthe USPTO s Trademark El ectronic
Search System (TESS). See In re Duofold, 184 USPQ 638 (TTAB
1974). However, the Examining Attorney did not object to the
listings and considered themas if they were of record. Later in
the prosecution, applicant submtted copies of sone third-party
registrations froma private database. Again the Exam ning
Attorney did not object, but treated themon the nerits. See In
re Dos Padres Inc., 49 USPQd 1860, footnote 2 (TTAB 1998). See
al so, TBMP 81208.02 (2d ed. rev. 2004). The Board has consi dered
applicant’s references to and the private database copi es of
third-party registrations as stipulated into the record by the
Exam ni ng Attorney.

Nonet hel ess, we are not aware of what was involved in the
decisions to register those marks. (W are aware of applicant’s
statenent that it provided copies of the file histories of two of
its own applications involving other marks. However, Exhibit B
to applicant’s request for reconsideration consists of copies of
only a couple of pages fromeach of the two applications, and the
exhi bit does not include the entire file histories.) In any
event, we are basing our decision herein on the specific evidence
in this case regarding this mark, and not on any asserted
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searches fromthe search engines and the printouts from
websites include the foll ow ng:

Sports Talk 790 The Zone - Atlanta’s
Sports Leader ...All the Zone guys wl|
be on site to greet the fans and keep
listening all week as we’'ll be giving
away tickets on air!

www. 790t hezone. com

101.5 KZON — The Zone

Arizona’'s Rock Alternative 101.5 FM
provi des DJ profiles, pronotion and
events schedul e, concert and rnusic
news, and contests. ...Freel oader Zone
G veaways, Zone Card, Zone Misic ...
Viacom I nfinity Broadcasting Takes
Awar eness to New Level s

WWw. kzon. com

1510 The Zone Boston’s Sports Station
1510 The Zone Caller Line: (866.) The
Zone Contest Line: (866.)

Zone Shows ...

In the Zone ...

www. 1510t hezone. com

The Zone 96.3 Today’'s New Rock

The Zone Picture of the Day!

The Zone Happeni ngs ...

The Zone has the Community Covered ...
www. t hezone963. com

103-3 the Zone has changed..103-3 the
Zone i s now New Mexico’'s Alternative
Rock ...you can hear sone bands that are
new to the Zone |ike Linkin Park,
System of a Down, ...

www. 1033t hezone. com

KVET 1300 — sports radio fromthe Zone
The Zone Sports Radi o 1300AM

“policy” regarding other marks and radi o broadcasting services in
gener al
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Texas Wnen’ s basket ball Wdnesday

ni ght on The Zone.

Zone Line up, Zone Events, Zone

Cont ests, Zone Phot os,

www. sport sradi 01300. com

The Zone 1300 am Sports Radi o

The Zone is the flagship station of the

Bri dgeport Sound Tigers! Hear all their

ganes on The Zone, ...

WWW. wavz. cont and

1620am the ZONE Omaha’s ESPN Radi o...

KOZN RADIO A Wi tt Media Radio Station

www, 1620t hezone. com

The record shows that there is w despread use in the

radi o broadcasting industry of the term*®“THE ZONE’
(generally with reference to rock and roll stations or
sports stations). As a result, consuners (both advertisers
and listeners) are accustoned to | ooking to other elenents
of ZONE marks to make distinctions between the marks.
St ated anot her way: “Evidence of w despread third-party
use, in a particular field, of marks containing a certain
shared termis conpetent to suggest that purchasers have
been conditioned to | ook to the other elenents of the marks
as a neans of distinguishing the source of goods or
services in the field.” 1In re Broadway Chicken Inc., 38
USP@d 1559, 1565-1566 (TTAB 1996). See also, Steve's lce
Creamv. Steve' s Fanous Hot Dogs, 3 USPQRd 1477, 1479 (TTAB
1987); and Col or Key Corp. v. Color Associates, Inc., 219

USPQ 936, 943 (TTAB 1983).



Ser. No. 76353037

The predecessor to our prinmary reviewi ng Court stated
in the case of Sure-Fit Products Conmpany v. Saltzson
Drapery Conpany, 254 F.2d 158, 117 USPQ 295, 297 (CCPA
1958): “Wiere a party chooses a weak mark, his conpetitors
may cone closer to his mark than would be the case with a
strong mark without violating his rights. The essence of
what we have said is that in the forner case there is not
the possibility of confusion that exists in the latter

case.” See also, 2 J. Thomas McCarthy, MCarthy on

Tradenmarks and Unfair Conpetition, 8811:85 and 11:88 (4th

ed. 2001).

Thus, despite the fact that both applicant’s and the
cited mark consist of the words THE ZONE preceded by radio
frequency nunbers, the words THE ZONE are in such
w despread use that consuners will |ook to the frequency
nunbers to distinguish the marks. As a result, we concl ude
that confusion is not likely in these circunstances.

As a final note, we have considered applicant’s
attorney’s statenent that applicant is not aware of any
i nstances of actual confusion in the few years since
appl i cant conmmenced use of its mark. However, because of
the limted time during which applicant has used its mark,
and the |l ack of evidence as to the extent of applicant’s

use, we do not consider this du Pont factor to weigh in
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applicant’s favor. See In re Majestic Distilling Conpany,
supra.

Despite the identical services and the simlarities of
the marks, because applicant has established significant
third-party use of the words “THE ZONE” in connection with
radi o broadcasting services, we reverse the refusal to
regi ster.

Decision: The refusal to register under Section 2(d)

of the Trademark Act is reversed.
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